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the applicable guideline range may be relevant to this determination. The Commission does not
foreclose the possibility of an extraordinary case that, because of a combination of such
characteristics or circumstances, differs significantly from the * heartland’ cases covered by the
guidelinesin away that isimportant to the statutory purposes of sentencing, even though none
of the characteristics or circumstances individually distinguishes the case. However, the
Commission believes that such cases will be extremely rare.

In the absence of acharacteristic or circumstance that distinguishes a case as sufficiently
atypical to warrant a sentence different from that called for under the guidelines, a sentence
outside the guideline range is not authorized. See 18 U.S.C. § 3553(b). For example,
dissatisfaction with the available sentencing range or a preference for a different sentence than
that authorized by the guidelinesis not an appropriate basisfor a sentence outside the applicable
guideline range.".

This amendment revises 85K 2.0 and the Introductory Commentary to Chapter Five, Part H to provide
guidance as to when an offender characteristic or other circumstance (or combination of such
characteristics or circumstances) that isnot ordinarily relevant to adetermination of whether asentence
should be outside the applicable guideline range may be relevant to this determination. The effective
date of this amendment is November 1, 1994.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 7 by inserting the
following additional sentences at the end:

"In addition, 18 U.S.C. § 3553(f) provides an exception to the applicability of mandatory
minimum sentences in certain cases. See 85C1.2 (Limitation on Applicability of Statutory
Minimum Sentences in Certain Cases).".

The Commentary to §2D2.1 captioned "Background” is amended in the first paragraph by inserting
"(statutory)" immediately following "Mandatory"”; and by deleting "85G1.1(b)" and inserting in lieu
thereof:
"See 85G1.1(b). Note, however, that 18 U.S.C. § 3553(f) provides an exception to the
applicability of mandatory minimum sentences in certain cases. See 85C1.2 (Limitation on
Applicability of Statutory Minimum Sentences in Certain Cases).".

Chapter Five, Part C, isamended by inserting an additional guideline with accompanying commentary
as §5C1.2 (Limitation on Applicability of Statutory Minimum Sentences in Certain Cases).

This amendment adds a new guideline as 85C1.2, and revises the commentary in §§2D1.1 and 2D1.2,
to reflect the addition of 18 U.S.C. § 3553(f) by section 80001 of the Violent Crime Control and Law
Enforcement Act of 1994. The effective date of thisamendment is September 23, 1994.
Section 2A2.3 is amended by inserting the following additional subsection:

"(b)  Specific Offense Characteristic

(@D} If the offense resulted in substantial bodily injury to an individual under the age
of sixteen years, increase by 4 levels.".

The Commentary to 82A2.3 captioned "Application Notes' is amended by inserting the following
additional note:

"3. ‘Substantial bodily injury’ means ‘bodily injury which involves - (A) atemporary but
substantial disfigurement; or (B) atemporary but substantial 1oss or impairment of the
function of any bodily member, organ, or mental faculty.” 18 U.S.C. § 113(b)(2).".

This amendment addresses the enactment of 18 U.S.C. § 113(a)(7) (pertaining to certain assaults
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against minors) by section 170201 of the Violent Crime Control and Law Enforcement Act of 1994.
The effective date of thisamendment is November 1, 1995.

The Commentary to 82A3.1 captioned "Application Notes' is amended by inserting the following
additional notes:

"6. If avictim was sexually abused by more than one participant, an upward departure may
be warranted. See 85K 2.8 (Extreme Conduct).

7. If the defendant’ s criminal history includes a prior sentence for conduct that is similar
to the instant offense, an upward departure may be warranted.”.

The Commentary to 82A3.2 captioned "Application Notes' is amended by inserting the following
additional note;:

"4, If the defendant’s criminal history includes a prior sentence for conduct that is similar
to the instant offense, an upward departure may be warranted.”.

The Commentary to 82A 3.3 captioned "Application Note" isamended by deleting "Note" and inserting
in lieu thereof "Notes"; and by inserting the following additional note:

"2. If the defendant’s criminal history includes a prior sentence for conduct that is similar
to the instant offense, an upward departure may be warranted.”.

The Commentary to 82A3.4 captioned "Application Notes' is amended by inserting the following
additional note:

"5, If the defendant’s criminal history includes a prior sentence for conduct that is similar
to the instant offense, an upward departure may be warranted.”.

Section 40111 of the Violent Crime Control and Law Enforcement Act of 1994 doubles the authorized
maximum term of imprisonment for defendants convicted of sexual abuse offenses who have been
convicted previously of aggravated sexual abuse, sexual abuse, or aggravated sexual contact (18 U.S.C.
§ 2247) and directs the Sentencing Commission to implement this provision by promulgating
amendments, if appropriate, to the applicabl e sentencing guidelines. Although the Chapter Two sexual
abuse guidelines do not provide for enhancement for repeat sex offenses, Chapter Four (Crimina
History and Criminal Livelihood) does include a determination of the seriousness of the defendant’s
criminal record based upon prior convictions (84A1.1). Section 4B1.1 (Career Offender) also provides
substantially enhanced penalties for offenders who engage in a crime of violence (including forcible
sexual offenses) or controlled substance trafficking offense, having been sentenced previously on two
or more occasions for offenses of either type. Moreover, 84A1.3 (Adequacy of Criminal History
category) providesthat an upward departure may be considered "[i]f reliable information indicates that
the criminal history category does not reflect the seriousness of the defendant’ s past criminal conduct
or thelikelihood that the defendant will commit other crimes.” Thisamendment strengthensthe sexual
offense guidelines by expressly listing as a basis for upward departure the fact that the defendant has
aprior sentence for conduct similar to the instant sexual offense.

Section 40112 of the Violent Crime Control and Law Enforcement Act of 1994 directsthe Commission
to conduct a study and consider the adequacy of the guidelines for sexual offenses with respect to a
number of factors. The provision also requiresthe preparation of areport to Congress analyzing federal
rape sentences and obtaining comment from independent experts. See Report to Congress: Analysis
of Penalties for Federal Rape Cases (March 13, 1995). The Commission found that, in general, the
current guidelines provide appropriate penalties for these offenses. This amendment strengthens
§2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse) in one respect by
expressly listing as abasis for an upward departure the fact that a victim was sexually abused by more
than one participant. The effective date of thisamendment is November 1, 1995.
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512. Section 2B1.1(b) is amended by deleting:

"(2) If (A) afirearm, destructive device, or controlled substance was taken, or the taking of
such item was an object of the offense; or (B) the stolen property received, transported,
transferred, transmitted, or possessed was a firearm, destructive device, or controlled
substance, increase by 1 level; but if the resulting offense level islessthan 7, increase
to level 7.";

and by renumbering the remaining subdivisions accordingly.
Section 2B1.1 is amended by inserting the following additional subsection:
"(c)  Cross Reference

(@D} If (A) afirearm, destructive device, explosive material, or controlled substance
was taken, or the taking of such item was an aobject of the offense, or (B) the
stolen property received, transported, transferred, transmitted, or possessed was
afirearm, destructive device, explosive material, or controlled substance, apply
§2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking;
Attempt or Conspiracy), 82D2.1 (Unlawful Possession; Attempt or Conspiracy),
§2K1.3 (Unlawful Receipt, Possession, or Transportation of Explosive
Materials; Prohibited Transactions Involving Explosive Materias), or 82K2.1
(Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition;
Prohibited Transactions Involving Firearms or Ammunition), as appropriate, if
the resulting offense level is greater than that determined above.".

The Commentary to 82B1.1 captioned "Application Notes" is amended in Note 8 by deleting "(b)(6)"
and inserting in lieu thereof "(b)(5)".

The Commentary to 82B1.1 captioned "Application Notes' is amended in Note 11 by deleting
"(b)(7)(B)" and inserting in lieu thereof "(b)(6)(B)".

The Commentary to 82B1.1 captioned "Application Notes' is amended in Note 13 by deleting
"(b)(7)(A)" and inserting in lieu thereof "(b)(6)(A)".

The Commentary to §2B1.1 captioned "Background” is amended by deleting the fourth paragraph as
follows:

" Studies show that stolen firearms are used disproportionately in the commission of
crimes. The guidelines provide an enhancement for theft of a firearm to ensure that some
amount of imprisonment is required. An enhancement is also provided when controlled
substances are taken. Such thefts may involve a greater risk of violence, aswell as alikelihood
that the substance will be abused.".

The Commentary to §2B1.1 captioned "Background" is amended in the sixth (formerly the seventh)
paragraph by deleting " (b)(7)(A)" and inserting in lieu thereof " (b)(6)(A)"; and in the seventh (formerly
the eighth) paragraph by deleting "(b)(7)(B)" and inserting in lieu thereof " (b)(6)(B)".

This amendment addresses an inconsi stency in guideline penalties between theft offensesinvolving the
taking of firearms or controlled substances that are sentenced under §2B1.1 (Larceny, Embezzlement,
and Other Forms of Theft; Receiving, Transporting, Transferring, Transmitting, or Possessing Stolen
Property) and similar offenses sentenced under 82D 1.1 (Unlawful Manufacturing, Importing, Exporting,
or Trafficking; Attempt or Conspiracy), 82D2.1 (Unlawful Possession; Attempt or Conspiracy), 82K 1.3
(Unlawful Receipt, Possession, or Transportation of Explosive Materials;, Prohibited Transactions
Involving Explosive Materials), or 82K 2.1 (Unlawful Receipt, Possession, or Transportation of Firearms
or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) by deleting the specific
offense characteristic in §2B1.1 applicable in such instances and inserting in lieu thereof a cross
referencedirecting theapplication of §82D1.1, 82D2.1, 82K 1.3, or 82K 2.1, asappropriate, if theresulting
offense level isgreater. The effective date of thisamendment is November 1, 1995.
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514.

Section 2B5.1(b) is amended by inserting the following additional subdivision:

"(3) If a dangerous weapon (including a firearm) was possessed in connection with the
offense, increase by 2 levels. If the resulting offense level islessthan level 13, increase
to level 13.".

The Commentary to §2B5.1 captioned "Application Notes' is amended in Note 2 by deleting "2B5.2"
and inserting in lieu thereof "2F1.1".

The Commentary to 82B5.1 captioned "Background" is amended by inserting the following additional
paragraph as the second paragraph:

" Subsection (b)(3) implements, in a broader form, the instruction to the Commission in
section 110512 of Public Law 103-322.".

Section 2F1.1(b)(4) is amended by inserting "(A)" immediately following "involved"; and by inserting
"or (B) possession of a dangerous weapon (including a firearm) in connection with the offense,”
immediately following "injury,”.

The Commentary to 82F1.1 captioned " Statutory Provisions' isamended by deleting " 78d," immediately
following "77x,".

The Commentary to 82F1.1 captioned "Application Notes' is amended in Note 12 by inserting "Hate
Crime Motivation or" immediately before "Vulnerable Victim".

The Commentary to 82F1.1 captioned "Background” is amended by inserting the following additional
paragraph as the sixth paragraph:

" Subsection (b)(4)(B) implements, in a broader form, the instruction to the Commission
in section 110512 of Public Law 103-322.".

Section 110512 of the Violent Crime Control and Law Enforcement Act of 1994 directsthe Commission
to amend its sentencing guidelines to provide an appropriate enhancement for a defendant convicted of
afelony under Chapter 25 (Counterfeiting and Forgery) of title 18, United States Code, if the defendant
used or carried a firearm during and in relation to the offense. This amendment implements this
directive in a somewhat broader form.

In addition, this amendment corrects an outdated reference in the Commentary to §2B5.1 (Offenses
Involving Counterfeit Bearer Obligations of the United States) and conformsthe Commentary to 82F1.1
(Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments Other than
Counterfeit Bearer Obligations of the United States) with respect to the amended title of 83A1.1 (Hate
CrimeMotivation or VulnerableVictim). Theeffective date of thisamendment isNovember 1, 1995.

Section 2D1.1(b) is amended by inserting the following additional subdivision:

"(3) If the object of the offense was the distribution of a controlled substance in a prison,
correctional facility, or detention facility, increase by 2 levels.".

Section 2D2.1(b) isamended by deleting "Reference” and inserting in lieu thereof "References’; and by
inserting the following new subdivision:

"(2) If the offense involved possession of a controlled substance in a prison, correctional
facility, or detention facility, apply §2P1.2 (Providing or Possessing Contraband in
Prison).".

Section 90103 of the Violent Crime Control and Law Enforcement Act of 1994 directs the Commission
to amend the guidelines to provide an adequate enhancement for an offense under 21 U.S.C. § 841 that
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involves distributing a controlled substance in a federal prison or detention facility. This amendment
addresses this directive by adding a two-level enhancement to §2D1.1 (Unlawful Manufacturing,
Importing, Exporting, or Trafficking; Attempt or Conspiracy) for an offense involving a prison or
detention facility, similar to the enhancement provided for drug distribution in other protected locations
at §2D1.2 (Drug Offenses Occurring Near Protected Locations or Involving Underage or Pregnant
Individuals;, Attempt or Conspiracy).

Section 90103 aso directs the Commission to amend the guidelines to provide an appropriate
enhancement for an offense of simple possession of a controlled substance under 21 U.S.C. § 844 that
occursin afederal prison or detention facility. This amendment addresses this directive by providing
a cross reference in §2D2.1 (Unlawful Possession; Attempt or Conspiracy) that references 82P1.2
(Providing or Possessing Contraband in Prison) in such cases. The effective date of thisamendment
is November 1, 1995.

Section 2D1.1(b) is amended by inserting the following additional subdivision:

"(4)  If the defendant meetsthe criteria set forth in subdivisions (1)-(5) of 85C1.2 (Limitation
on Applicability of Statutory Minimum Sentencesin Certain Cases) and the offenselevel
determined above islevel 26 or greater, decrease by 2 levels.".

Section 5C1.2, effective September 23, 1994, isrepromul gated with the editorial changes set forth below.

The Commentary to 85C1.2 captioned "Application Notes' is amended in Note 6 by deleting "leader,
organizer" and inserting in lieu thereof "organizer, leader".

The Commentary to 85C1.2 captioned "Application Notes' is amended in Note 8 by deleting "Rule
32(a)(1), Fed. R. Crim. P." and inserting in lieu thereof "Fed. R. Crim. P. 32(c)(1), (3).".

The Commentary to 85C1.2 captioned "Background" isamended by deleting "103-" immediately before
"460".

Section 80001(b) of the Violent Crime Control and Law Enforcement Act of 1994 directs the
Commission to promulgate guidelines and policy statements to implement section 80001(a) (providing
an exception to otherwise applicable statutory minimum sentences for certain defendants convicted of
specified drug offenses). Pursuant to this provision, the Commission promulgated 85C1.2 (Limitation
on Applicability of Statutory Minimum Sentences in Certain Cases) as an emergency amendment,
effective September 23, 1994. Under theterms of the congressionally-granted authority, thisamendment
istemporary unless repromulgated in the next amendment cycle under regularly applicable amendment
procedures. See Pub. L. No. 100-182, § 21, set forth as an editorial note under 28 U.S.C. §994. This
amendment repromul gates 85C1.2, as set forth in the 1994 edition of the Guidelines M anual, with minor
editorial changes.

In addition, this amendment adds a new subsection to §2D1.1 to implement this provision by providing
a two-level decrease in offense level for cases meeting the criteria set forth in 85C1.2(1)-(5). The
effective date of this amendment is November 1, 1995.

Section 2D1.1(c) isamended in thefifth noteimmediately foll owing the Drug Quantity Tableby deleting
the first sentence as follows:
"In the case of an offense involving marihuana plants, if the offense involved (A) 50 or more
marihuana plants, treat each plant as equivalent to 1 KG of marihuana; (B) fewer than 50
marihuana plants, treat each plant as equivalent to 100 G of marihuana.”,

and by inserting in lieu thereof:

"In the case of an offense involving marihuana plants, treat each plant, regardless of sex, as
equivalent to 100 G of marihuana.”.
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The Commentary to 82D1.1 captioned "Background” is amended in the fourth paragraph by deleting
the first three sentences as follows:

"In casesinvolving fifty or more marihuana plants, an equivalency of one plant to one kilogram
of marihuana is derived from the statutory penalty provisions of 21 U.S.C. § 841(b)(1)(A), (B),
and (D). In casesinvolving fewer than fifty plants, the statuteis silent asto the equivalency. For
casesinvolving fewer than fifty plants, the Commission has adopted an equivalency of 100 grams
per plant, or the actual weight of the usable marihuana, whichever is greater.”,

and by inserting in lieu thereof:
" For marihuana plants, the Commission has adopted an equivalency of 100 grams per
plant, or the actual weight of the usable marihuana, whichever is greater.".

For offenses involving 50 or more marihuana plants, the existing 82D1.1 (Unlawful Manufacturing,
Importing, Exporting, or Trafficking; Attempt or Conspiracy) uses an equivalency of one plant = one
kilogram of marihuana, reflecting the quantities associated with the five- and ten-year mandatory
minimum penaltiesin 21 U.S.C. § 841. For offenses involving fewer than 50 marihuana plants, the
guidelines use an equivalency of one plant = 100 grams of marihuana, unless the weight of the actua

marihuana is greater. In actuality, a marihuana plant does not produce a yield of one kilogram of
marihuana. The one plant = 100 grams of marihuana equivalency used by the Commission for offenses
involving fewer than 50 marihuana plants was selected as a reasonable approximation of the actual

averageyield of marihuana plantstaking into account (1) studiesreporting the actual yield of marihuana
plants (37.5 to 412 grams depending on growing conditions); (2) that all plants regardless of size are
counted for guideline purposes while, in actuality, not all plants will produce useable marihuana (e.q.,
some plants may die of disease before maturity, and when plants are grown outdoors some plants may
be consumed by animals); and (3) that male plants, which are counted for guideline purposes, are
frequently culled because they do not produce the same quality of marihuana as do female plants. To
enhance fairness and consistency, this amendment adopts the equivalency of 100 grams per marihuana
plant for al guideline determinations. The effective date of thisamendment is November 1, 1995.

Section 2D1.1(c)(10) is amended by deleting:
"20 KG or more of Secobarbital (or the equivalent amount of other Schedule | or Il Depressants)
or Schedule I11 substances (except Anabolic Steroids);
40,000 or more units of Anabolic Steroids.”,
and by inserting in lieu thereof:
"40,000 or more units of Schedule | or Il Depressants or Schedule 111 substances.”.
Section 2D1.1(c)(11) is amended by deleting:
"Atleast 10 KG but lessthan 20 KG of Secobarbital (or the equivalent amount of other Schedule
| or Il Depressants) or Schedule 111 substances (except Anabolic Steroids);
At least 20,000 but less than 40,000 units of Anabolic Steroids.”,

and by inserting in lieu thereof:

"At least 20,000 but less than 40,000 units of Schedule | or 11 Depressants or Schedule Il
substances.”.

Section 2D1.1(c)(12) is amended by deleting:
"At least 5 KG but lessthan 10 KG of Secobarbital (or the equivalent amount of other Schedule

| or Il Depressants) or Schedule 111 substances (except Anabolic Steroids);
At least 10,000 but less than 20,000 units of Anabolic Steroids.”,
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and by inserting in lieu thereof:

"At least 10,000 but less than 20,000 units of Schedule | or 11 Depressants or Schedule Il
substances.”.

Section 2D1.1(c)(13) is amended by deleting:
"At least 2.5 KG but less than 5 KG of Secobarbital (or the equivalent amount of other Schedule
| or Il Depressants) or Schedule 111 substances (except Anabolic Steroids);
At least 5,000 but less than 10,000 units of Anabolic Steroids.”,

and by inserting in lieu thereof:

"At least 5,000 but less than 10,000 units of Schedule | or 1l Depressants or Schedule 111
substances.”.

Section 2D1.1(c)(14) is amended by deleting:

"At least 1.25 KG but less than 2.5 KG of Secobarbital (or the equivalent amount of other
Schedule | or 11 Depressants) or Schedule |11 substances (except Anabolic Steroids);

At least 2,500 but less than 5,000 units of Anabolic Steroids;

20 KG or more of Schedule IV substances.”,

and inserting in lieu thereof:
"At least 2,500 but less than 5,000 units of Schedule | or Il Depressants or Schedule Il
substances,
40,000 or more units of Schedule IV substances.”.
Section 2D1.1(c)(15) is amended by deleting:
"Atleast 500 G but lessthan 1.25 KG of Secobarbital (or the equivalent amount of other Schedule
| or Il Depressants) or Schedule 111 substances (except Anabolic Steroids);
At least 1,000 but less than 2,500 units of Anabolic Steroids;
At least 8 KG but less than 20 KG of Schedule IV substances.”,
and inserting in lieu thereof:
"At least 1,000 but less than 2,500 units of Schedule | or Il Depressants or Schedule Il
substances,
At least 16,000 but less than 40,000 units of Schedule IV substances.”.
Section 2D1.1(c)(16) is amended by deleting:
"At least 125 G but less than 500 G of Secobarbital (or the equivalent amount of other Schedule
| or Il Depressants) or Schedule 111 substances (except Anabolic Steroids);
At least 250 but less than 1,000 units of Anabolic Steroids;
At least 2 KG but less than 8 KG of Schedule 1V substances;
20 KG or more of Schedule V substances.”,
and inserting in lieu thereof:
"At least 250 but less than 1,000 units of Schedule or 11 Depressants or Schedule I11 substances,
At least 4,000 but less than 16,000 units of Schedule IV substances;
40,000 or more units of Schedule V substances.".
Section 2D1.1(c)(17) is amended by deleting:

"Lessthan 125 G of Secobarbital (or the equivalent amount of other Schedulel or Il Depressants)
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or Schedule I11 substances (except Anabolic Steroids);
Less than 250 units of Anabolic Steroids;

Less than 2 KG of Schedule IV substances;

Less than 20 KG of Schedule V substances.",

and inserting in lieu thereof:
"Less than 250 units of Schedule | or |1 Depressants or Schedule I11 substances;
L ess than 4,000 units of Schedule 1V substances;
L ess than 40,000 units of Schedule V' substances.”.

Section 2D1.1(c) isamended in the notes following the Drug Quantity Table by inserting the following
additional note as the sixth note:

"In the case of Schedule | or Il Depressants, Schedule |11 substances (except anabolic steroids),

Schedule IV substances, and ScheduleV substances, one‘ unit’ meansone pill, capsule, or tabl et.

If the substance isin liquid form, one ‘unit’ means 0.5 gms.".
The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 10, Example d, by
deleting "28 kilograms" and inserting in lieu thereof "56,000 units'; by deleting "50 kilograms" and
inserting in lieu thereof "100,000 units"; and by deleting 100 kilograms" and inserting in lieu thereof
"200,000 units".
The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the Drug
Equivalency Tables in the subsection captioned " Secobarbital and Other Schedule | or |1 Depressants®
by deleting " Secobarbital and Other"; and by deleting:

"1 gm of Amobarbital = 2 gm of marihuana

1 gm of Glutethimide = 0.4 gm of marihuana

1 gm of Methaqualone = 0.7 gm of marihuana

1 gm of Pentobarbital = 2 gm of marihuana

1 gm of Secobarbital = 2 gm of marihuana”,
and inserting in lieu thereof:

"1 unit of a Schedule | or 1l Depressant = 1 gm of marihuana’.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the Drug
Equivalency Tables in the subsection captioned "Schedule 111 Substances' by deleting:

"1 gm of a Schedule 11l Substance

(except anabolic steroids) = 2 gm of marihuana

1 unit of anabolic steroids = 1 gm of marihuana’,
and inserting in lieu thereof:

"1 unit of a Schedule 11 Substance = 1 gm of marihuana’.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the Drug
Equivalency Tables in the subsection captioned "Schedule IV Substances' by deleting:

"1 gm of a Schedule IV Substance = 0.125 gm of marihuana’,
and inserting in lieu thereof:
"1 unit of a Schedule IV Substance = 0.0625 gm of marihuana’.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the Drug
Equivalency Tables in the subsection captioned " Schedule VV Substances' by deleting:
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"1 gm of a Schedule V Substance = 0.0125 gm of marihuana’,
and inserting in lieu thereof:
"1 unit of a Schedule V Substance = 0.00625 gm of marihuana’.

The Commentary to §2D1.1 captioned "Application Notes' is amended in Note 11 in the "Typical
Weight Per Unit Table" by deleting the caption "Depressants’; and by deleting "Methaqualone* 300

mg".

This amendment modifies §2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking;
Attempt or Conspiracy) with respect to the determination of the offense levels for Schedule | and 11
Depressants and Schedule 111, 1V, and V controlled substances by applying the Drug Quantity Table
according to the number of pills, capsules, or tabletsrather than by the grossweight of the pills, capsules,
or tablets. Schedule | and 1l Depressants and Schedule I11, 1V, and V substances are almost alwaysin
pill, capsule, or tablet form. The current guidelines use the total weight of the pill, capsule, or tablet
containing the controlled substance. This method |eads to anomalies because the weight of most pills
is determined primarily by the filler rather than the controlled substance. Thus, heavy pills lead to
higher offense levels even though there islittle or no relationship between gross weight and the potency
of the pill. Applying the Drug Quantity Table according to the number of pills will both simplify
guideline application and more fairly assess the scale and seriousness of the offense. The effective date
of thisamendment is November 1, 1995.

Section 2D1.1(c) isamended in the notes following the Drug Quantity Table by inserting the following
additional notes at the end:

"Hashish, for the purposes of this guideline, means aresinous substance of cannabisthat includes
(i) one or more of thetetrahydrocannabinols (aslisted in 21 C.F.R. § 1308.11(d)(25)), (ii) at least
two of thefollowing: cannabinol, cannabidiol, or cannabichromene, and (iii) fragments of plant
material (such as cystolith fibers).

Hashish ail, for the purposes of this guideline, means a preparation of the soluble cannabinoids
derived from cannabis that includes (i) one or more of the tetrahydrocannabinols (aslisted in 21
C.F.R. § 1308.11(d)(25)), (ii) at least two of the following: cannabinol, cannabidiol, or
cannabichromene, and (iii) isessentially free of plant material (e.g., plant fragments). Typically,
hashish oil isaviscous, dark colored ail, but it can vary from adry resin to acolorlessliquid.”.

Section 2D1.1(c) is amended by inserting "Notes to Drug Quantity Table:" immediately following the
asterisk at the beginning of the notes to the Drug Quantity Table; and by inserting a letter designation
immediately before each note in alphabetical order beginning with "(A)".

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 1 by inserting the
following additional paragraph at the end:

"Similarly, in the case of marihuana having a moisture content that renders the marihuana
unsuitable for consumption without drying (this might occur, for example, with a bale of rain-
soaked marihuanaor freshly harvested marihuanathat had not been dried), an approximation of
the weight of the marihuana without such excess moisture content is to be used.”.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 8 by inserting the
following additional paragraph at the end:

"Note, however, that if an adjustment from subsection (b)(2)(B) applies, do not apply §3B1.3
(Abuse of Position of Trust or Use of Special Skill).".

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the Drug
Equivalency Table in the subdivision captioned "Schedule | or Il Opiates’ by inserting at the end:
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"1 gm of Levo-apha-acetylmethadol (LAAM)= 3 kg of marihuana’.

The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 10 in the Drug
Equivalency Tablesin the subdivision captioned "Cocaine and Other Schedule | and Il Stimulants” by
deleting:

"1 gm of L-Methamphetamine/L evo-methamphetamine/
L-Desoxyephedrine = 40 gm of marihuana’,

and inserting in lieu thereof:
"1 gm of Khat = .01 gm of marihuana".
The Commentary to 82D1.1 captioned "Application Notes' is amended in Note 12 by deleting:

"In an offense involving negotiation to traffic in a controlled substance, the weight under
negotiation in an uncompleted distribution shall be used to calculate the applicable amount.
However, where the court finds that the defendant did not intend to produce and was not
reasonably capabl e of producing the negotiated amount, the court shall excludefromtheguideline
calculation the amount that it finds the defendant did not intend to produce and was not
reasonably capable of producing.”,

and inserting in lieu thereof:

"In an offense involving an agreement to sell a controlled substance, the agreed-upon quantity
of the controlled substance shall be used to determine the offense level unless the sale is
completed and the amount delivered more accurately reflects the scale of the offense. For
example, a defendant agrees to sell 500 grams of cocaine, the transaction is completed by the
delivery of the controlled substance - actually 480 grams of cocaine, and no further delivery is
scheduled. Inthisexample, theamount delivered moreaccurately reflectsthe scal e of the offense.
In contrast, in areverse sting, the agreed-upon quantity of the controlled substance would more
accurately reflect the scale of the offense because the amount actually delivered is controlled by
the government, not by the defendant. If, however, the defendant establishes that he or she did
not intend to provide, or was not reasonably capable of providing, the agreed-upon quantity of the
controlled substance, the court shall exclude from the offense level determination the amount of
controlled substance that the defendant establishes that he or she did not intend to provide or was
not reasonably capable of providing.”.

The Commentary to 82D1.1 captioned "Application Notes' is amended by deleting Note 13 as follows:

"13.  If subsection (b)(2)(B) applies, do not apply §3B1.3 (Abuse of Position of Trust or Use
of Special Skill).".

The Commentary to 82D1.1 captioned "Application Notes' is amended by deleting Note 14 as follows:

"14.  D-lysergic acid, which is generally used to make LSD, is classified as a Schedule 111
controlled substance (to which §2D1.1 applies) and as a listed precursor (to which
§2D1.11 applies). Where the defendant is convicted under 21 U.S.C. 88 841(b)(1)(D)
or 960(b)(4) of an offenseinvolving d-lysergic acid, apply 82D1.1 or §2D1.11, whichever
resultsinthe greater offenselevel. See Application Note 5inthe Commentary to 81B1.1
(Application Instructions). Where the defendant is accountable for an offenseinvolving
the manufacture of LSD, see Application Note 12 above pertaining to the determination
of the scale of the offense.”,

and by renumbering the remaining notes accordingly.

The Commentary to §2D1.1 captioned "Application Notes' is amended by inserting the following
additional note:
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"18.  For purposes of the guidelines, a ‘plant’ is an organism having leaves and a readily
observableroot formation (e.q., amarihuanacutting having roots, arootball, or root hairs
is a marihuana plant)."”.

Thisisan eight-part amendment. First, this amendment adds definitions of hashish and hashish ail to
§2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking; Attempt or Conspiracy) in the
notes following the Drug Quantity Table. These terms are not defined by statute or in the existing
guidelines, leading to litigation as to which substances are to be classified as hashish or hashish ail, as
opposed to marihuana. SeeUnited Statesv. Gravelle, 819 F. Supp. 1076 (S.D. Fla. 1993); United States
v. Schultz, 810 F. Supp. 230 (S.D. Ohio 1992).

Second, this amendment clarifies the treatment of marihuana that has a moisture content sufficient to
render it unusable without drying (e.g., a bale of marihuana left in the rain or recently harvested
marihuana that has not had time to dry). In such cases, using the weight of the wet marihuana can
increase the offense level for a factor that bears no relationship to the scale of the offense or the
marketable form of the marihuana. Prior to the effective date of the 1993 amendments, two circuits had
approved weighing wet marihuana despite the fact that the marihuanawas not in ausable form. United
States v. Pinedo-Montoya, 966 F.2d 591 (10th Cir. 1992); United Statesv. Garcia, 925 F.2d 170 (7th
Cir. 1991). Although Application Note 1 in the Commentary to 82D1.1, effective November 1, 1993
(pertaining to unusable parts of a mixture or substance) should produce the appropriate result because
marihuana must be dried before being used, thistype of caseis sufficiently distinct to warrant a specific
reference in this application note to ensure correct application of the guideline.

Third, this amendment simplifies the Commentary to §2D1.1 by consolidating application notes 8 and
13.

Fourth, this amendment del etes an outdated application note in the Commentary to §2D1.1 pertaining
to the classification of d-lysergic acid as alisted precursor chemical.

Fifth, this amendment addresses the issue of what constitutes a marihuana plant. Several circuits have
confronted the issue of when a cutting from a marihuana plant becomes a"plant." The appellate courts
generally have held that the term "plant” should be defined by "its plain and ordinary dictionary
meaning. . . . [A] marihuana‘plant’ includes those cuttings accompanied by root balls." United States
v. Edge, 989 F.2d 871, 878 (6th Cir. 1993) (quoting United Statesv. Eves, 932 F.2d 856, 860 (10th Cir.
1991), appeal after remand, 30 F.3d 134 (6th Cir. 1994)). Seealso United Statesv. Malbrough, 922 F.2d
458, 465 (8th Cir. 1990) (acquiescing in the district court’s apparent determination that certain
marihuana cuttings that did not have their own "root system" should not be counted as plants), cert.
denied, 501 S. Ct. 1258 (1991); United Statesv. Carlisle, 907 F.2d 94, 96 (9th Cir. 1990) (finding that
cuttings were plants where each cutting had previous degrees of root formation not clearly erroneous);
United Statesv. Angell, 794 F. Supp. 874, 875 (D. Minn. 1990) (refusing to count as plants marihuana
cuttings that have no visible root structure), aff’d in part and rev’d in part, 11 F.3d 806 (8th Cir.), cert.
denied, 114 S. Ct. 3747 (1994); United States v. Fitol, 733 F. Supp. 1312, 1316 (D. Minn. 1990)
("individual cuttings, planted with theintent of growing full size plants, and which had grown roots, are
‘plants’ both within common parlance and within Section 841(b)"); United Statesv. Speltz, 733 F. Supp.
1311, 1312 (D. Minn. 1990) (small marihuana plants, e.g., cuttings with roots, are nonetheless still
marihuana plants), aff’d, 938 F.2d 188 (8th Cir. 1991). Because this issue arises frequently, this
amendment adds an application note to the Commentary of 82D1.1 setting forth the definition of aplant
for guidelines purposes.

Sixth, thisamendment provides equivalenciesfor two additional controlled substances: (1) khat, and (2)
levo-al pha-acetylmethadol (LAAM) in the Drug Equivalency Tablesin the Commentary to §2D1.1.

Seventh, this amendment deletes the distinction between d- and |I-methamphetamine in the Drug
Equivalency Tablesin the Commentary to 82D1.1. L-methamphetamine, which is arather weak form
of methamphetamine, is rarely seen and is not made intentionally, but rather results from a botched
attempt to produce d-methamphetamine. Under thisamendment, [-methamphetamine would be treated
the same as d-methamphetamine (i.e., as if an attempt to manufacture or distribute d-
methamphetamine). Currently, unlessthe methamphetamineisspecifically tested to determineitsform,
litigation can result over whether the methamphetamineis|- methamphetamine or d-methamphetamine.
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In addition, there is another form of methamphetamine (dl-methamphetamine) that is not listed in the
Drug Equivalency Table. The listing of |-methamphetamine as a separate form of methamphetamine
hasled to litigation asto how dl-methamphetamine should betreated. 1n United Statesv. Carroll, 6 F.3d
735 (11th Cir. 1993), cert. denied, 114 S. Ct. 1234 (1994), acase in which the Eleventh Circuit held that
dlI-methamphetamine should be treated as d-methamphetamine, the majority and dissenting opinions
both point out the compl exity engendered by the current di stinction between d- and |- methamphetamine.
Under this amendment, all forms of methamphetamine are treated alike, thereby simplifying guideline
application.

Eighth, this amendment revises the Commentary to §2D1.1 to provide that in a case involving
negotiation for a quantity of a controlled substance, the negotiated quantity is used to determine the
offense level unless the completed transaction establishes a different quantity, or the defendant
establishes that he or she was not reasonably capable of producing the negotiated amount or otherwise
did not intend to produce that amount. Disputes over the interpretation of this application note have
produced much litigation. See, e.q., United Statesv. Tillman,8 F.3d 17 (11th Cir. 1993); United States
v. Smiley, 997 F.2d 475 (8th Cir. 1993); United States v. Barnes, 993 F.2d 680 (Sth Cir. 1993), cert.
denied, 115 S. Ct. 96 (1994); United Statesv. Rodriguez, 975 F.2d 999 (3d Cir. 1992); United Statesv.
Christian, 942 F.2d 363 (6th Cir. 1991), cert. denied, 502 U.S. 1045 (1992); United States v.
Richardson, 939 F.2d 135 (4th Cir.), 502 U.S. 987 (1991); United States v. Ruiz, 932 F.2d 1174 (7th
Cir.), cert. denied, 502 U.S. 849 (1991); United States v. Bradley, 917 F.2d 601 (1st Cir. 1990). The
effective date of this amendment is November 1, 1995.

Section 2D1.11(d) isamended in the Chemical Quantity Table by deleting "Listed Precursor” wherever
it occursand insertingin lieu thereof "List 1"; and by deleting "Listed Essential” wherever it appearsand
inserting in lieu thereof "List 11".

Section 2D1.11(d) isamended in subdivisions (1)-(9) by deleting thelinereferencing "D-Lysergic Acid"
from each subdivision as set forth below:

(@D} "200 G or more of D-Lysergic Acid;",
2 "At least 60 G but less than 200 G of D-Lysergic Acid;",

3 "At least 20 G but less than 60 G of D-Lysergic Acid;",

(4 "At least 14 G but less than 20 G of D-Lysergic Acid;",

(5) "At least 8 G but lessthan 14 G of D-Lysergic Acid;",

(6) "At least 2 G but less than 8 G of D-Lysergic Acid;",

(7 "At least 1.6 G but lessthan 2 G of D-Lysergic Acid;",

(8 "At least 1.2 G but lessthan 1.6 G of D-Lysergic Acid;",

9 "Lessthan 1.2 G of D-Lysergic Acid;".
Section 2D1.11(d) is amended in subdivisions (1)-(9) by inserting the following list | chemicals
(formerly Listed Precursor Chemicals) in the appropriate place in aphabetical order by subdivision as

follows:

(@D} "17.8 KG or more of Benzaldehyde;",
"12.6 KG or more of Nitroethane;",

2 "At least 5.3 KG but less than 17.8 KG of Benzaldehyde;",
"At least 3.8 KG but lessthan 12.6 KG of Nitroethane;",

3 "At least 1.8 KG but less than 5.3 KG of Benzaldehyde;",
"At least 1.3 KG but less than 3.8 KG of Nitroethane;",
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(4) "At least 1.2 KG but less than 1.8 KG of Benzaldehyde;",
"At least 879 G but less than 1.3 KG of Nitroethane;",

(5) "At least 712 G but less than 1.2 KG of Benzaldehyde;",
"At least 503 G but less than 879 G of Nitroethane;",

(6) "At least 178 G but less than 712 G of Benzaldehyde;",
"At least 126 G but less than 503 G of Nitroethane;",

(7 "At least 142 G but less than 178 G of Benzaldehyde;",
"At least 100 G but less than 126 G of Nitroethane;",

(8) "At least 107 G but less than 142 G of Benzaldehyde;",
"At least 75 G but less than 100 G of Nitroethane;",

9 "Lessthan 107 G of Benzaldehyde;",
"Lessthan 75 G of Nitroethane;".

Section 2D1.11 is amended in the List 1 Chemical Equivalency Table by inserting the following
chemicals, in the appropriate place in aphabetical order:

"1 gm of Benzaldehyde** = 1.124 gm of Ephedrine”,
"1 gm of Nitroethane** = 1.592 gm of Ephedrine”;

and by deleting "1 gm of D-lysergic acid = 1 gm of Ephedrine".

Section 2D1.11(d) isamended in the notes following the Chemical Quantity Table by deleting Note (A)
asfollows:

"(A) If more than one listed precursor chemical is involved, use the Precursor Chemical
Equivalency Table to determine the offense level.",

and inserting in lieu thereof:

"(A) The List I Chemical Equivalency Table provides a method for combining different
precursor chemicalsto obtain asingle offense level. 1n acase involving two or more list
I chemicals used to manufacture different controlled substances or to manufacture one
controlled substance by different manufacturing processes, convert each to its ephedrine
equivalency from the table below, add the quantities, and use the Chemical Quantity
Table to determine the base offense level. In a case involving two or more list |
chemical sused together to manufactureacontrolled substancein the sasmemanufacturing
process, use the quantity of the single list I chemical that results in the greatest base
offense level.";

in Notes (B) and (C) by deleting "listed essential" wherever it appears and inserting in lieu thereof in
each instance"list I1"; in Note (C) by deleting "listed precursor” and inserting in lieu thereof "list I"; by
deleting Note (D) as follows:

"(D) The Precursor Chemical Equivalency Table provides a means for combining different
listed precursor chemicals to obtain a single offense level. In cases involving multiple
precursor chemicals, convert each to its ephedrine equivalency from the table below, add
the quantities, and apply the Chemical Quantity Table to obtain the applicable offense
level.",

and inserting in lieu thereof:

"(D) Inacaseinvolving ephedrine tablets, use the weight of the ephedrine contained in the
tablets, not the weight of the entire tablets, in calculating the base offense level.”;
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and by deleting "PRECURSOR" and inserting in lieu thereof "(E) LIST I".

Section 2D1.11(d) is amended in the List | Chemical Equivalency Table (formerly the Precursor
Chemical Equivalency Table) by inserting "**" immediately after each of the following substances:
"Ethylamine”, "N-Methylephedrine”, "N-Methylpseudoephedrine”, "Norpseudoephedrine",
"Phenylpropanolamine”, "Pseudoephedring”, and " 3,4-M ethylenedi oxyphenyl-2-propanone”.

Section 2D1.11(d) is amended in the note following the List | Chemical Equivalency Table (formerly
the Precursor Chemical Equivalency Table) designated by two asterisks by deleting "both hydriodic acid
and ephedrine” and inserting in lieu thereof:

"(A) hydriodic acid and one of the following: ephedrine, N-methylephedrine, N-
methyl pseudoephedrine, norpseudoephedrine, phenyl propanolamine, or pseudoephedrine; or (B)
ethylamine and 3,4-methylenedioxyphenyl-2-propanone; or (C) benzaldehyde and nitroethane”.

The Commentary to 82D1.11 captioned "Application Notes' is amended in Note 3 by deleting "3, 4
methylenedioxphenyl-2-propanone” wherever it appears and inserting in lieu thereof in each instance
"methylamine”; and by deleting "L SD, PCP, and other Schedule | and 11 Hallucinogens" and inserting
in lieu thereof "Cocaine and Other Schedule | and 11 Stimulants”.

The Commentary to 82D1.11 captioned "Application Notes' is amended by deleting:

"4, Wherethereare multiplelisted precursor chemicals, the quantities of all listed precursors
are added together for purposes of determining the base offense level, except asexpressly
noted (see Note A to the Chemical Quantity Table). This reflects that only one listed
precursor typically is used in a given manufacturing process. For example, in the case
of an offense involving 300 grams of piperidine and 800 grams of benzyl cyanide, the
piperidine is converted to 600 grams of ephedrine and the benzyl cyanide is converted
to 800 grams of ephedrine, using the Precursor Chemical Equivalency Table, for atotal
of 1400 grams of ephedrine. Applying the Chemical Quantity Table to 1400 grams (1.4
kilograms) of ephedrine resultsin a base offense level of 22.",

and inserting in lieu thereof:

"4, When two or morelist | chemicals are used together in the same manufacturing process,
calculate the offense level for each separately and use the quantity that results in the
greatest base offense level. In any other case, the quantities should be added together
(using the List I Chemica Equivalency Table) for the purpose of calculating the base
offense level.

Examples:

@ The defendant was in possession of five kilograms of ephedrine and three
kilograms of hydriodic acid. Ephedrine and hydriodic acid typically are used
together in the same manufacturing process to manufacture methamphetamine.
Therefore, the base offense level for each listed chemical is calculated separately
and thelist | chemical with the higher base offense level isused. Fivekilograms
of ephedrine result in a base offense level of 24; 300 grams of hydriodic acid
result in a base offense level of 14. In this case, the base offense level would be
24.

(b) The defendant was in possession of five kilograms of ephedrine and two
kilograms of phenylacetic acid. Although both of these chemicals are used to
manufacture methamphetamine, they are not used together in the same
manufacturing process. Therefore, the quantity of phenylacetic acid should be
converted to an ephedrine equivalency using the List | Chemical Equivalency
Table and then added to the quantity of ephedrine. In this case, the two
kilograms of phenylacetic acid convert to two kilograms of ephedrine (see List
I Chemical Equivalency Table), resulting in a total equivalency of seven
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kilograms of ephedrine.”.

The Commentary to §2D1.11 isamended by deleting "listed precursor” wherever it appearsand inserting
inlieuthereof "listI"; and by deleting "listed essential" and inserting in lieu thereof in each instance"list
.

The Commentary to §2D1.11 captioned "Background” is amended in the second sentence by deleting
"Listed precursor chemicals are critical to the formation of a controlled substance and” and inserting in
lieu thereof "List | chemicals are important to the manufacture of a controlled substance and usually".

The Commentary to 82D1.11 captioned "Background” is amended by deleting the last sentence as
follows:

"Listed essential chemicalsaregenerally solvents, catalysts, and reagents, and do not become part
of the finished product.”,

and inserting in lieu thereof:
"List 1l chemicals are generally used as solvents, catalysts, and reagents.”.

The Domestic Chemical Diversion Act of 1993, Pub. L. 103-200, 107 Stat. 2333, changed the
designations of the listed chemicals from "listed precursor chemicals' and "listed essential chemicals’
to "list I chemicals' and "list Il chemicals," respectively. This amendment conforms §2D1.11
(Unlawfully Distributing, | mporting, Exporting or Possessing aL isted Chemical; Attempt or Conspiracy)
to these statutory changes.

The Act also adds pills containing ephedrine as alist | chemical. Ephedrineitself isalist | chemical
under 21 U.S.C. § 802(34). Pills containing ephedrine previously were not covered by the statute and,
thus, legally could be purchased "over the counter.” Purchases of these pills were sometimes made in
large quantities and the pills crushed and processed to extract the ephedrine (which can be used to make
methamphetamine). Unlike ephedrine, which is purchased from a chemical company and is virtually
100 percent pure, these tablets contain asubstantially lower percentage of ephedrine (about 25 percent).
To avoid unwarranted disparity, this amendment adds a note to 82D1.11 providing that the amount of
actual ephedrine contained in a pill isto be used in determining the offense level.

In addition, the Act removes three chemicals from, and adds two others to, the listed chemicals
controlled under the Controlled Substances Act. Two of the chemicals removed from the list are not
currently listed in 82D1.11 because the Commission was aware that they are not used in the manufacture
of any controlled substance. The third chemical removed from thelist, d-lysergic acid, was listed both
as alisted chemical in §2D1.11 and as a controlled substance in §2D1.1 (Unlawful Manufacturing,
Importing, Exporting, or Trafficking; Attempt or Conspiracy). Thisamendment conforms 82D1.11 by
deleting all referencesto d-lysergic acid. Thetwo chemicalsadded aslisted chemicals are benzaldehyde
and nitroethane. Both of these chemicals are used to make methamphetamine. The base offense levels
for listed chemicalsin §2D1.11 are determined by reference to the most common controlled substance
the chemical is used to manufacture; consequently, this amendment adds these chemicals to the
Chemica Quantity Table based on information provided by the Drug Enforcement Administration
regarding their use in the production of methamphetamine.

A number of the chemicalsin the Chemical Quantity Tablein 82D1.11 are used in the same process to
make a controlled substance. A note at the end of the existing Precursor Chemical Equivalency Table
addresses this situation for hydriodic acid and ephedrine. This amendment expands this note to cover
other chemicals that similarly are used together.

In addition, this amendment corrects Application Note 3 of the Commentary to 82D1.11 with respect
to an example of a listed chemical that is used with P2P to manufacture methamphetamine and a
referenceto a subdivision of the Drug Equivalency Tablesin the Commentary to §2D1.1. Theeffective
date of this amendment is November 1, 1995.

520. Section2D1.12(a) isamended by inserting” (Apply thegreater)" immediately after "Base OffenseLevel";
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and by deleting "12" and inserting in lieu thereof:

"(1) 12, if the defendant intended to manufacture a controlled substance or knew or believed
the prohibited equipment was to be used to manufacture a controlled substance; or

2 9, if the defendant had reasonable cause to believe the prohibited equipment was to be
used to manufacture a controlled substance.”.

The Domestic Chemical Diversion Act of 1993, Pub. L. 103-200, 107 Stat. 2333, broadens the
prohibition in 21 U.S.C. § 843(a) to cover possessing, manufacturing, distributing, exporting, or
importing three-neck, round-bottom flasks, tableting machines, encapsulating machines, or gelatin
capsules having reasonable cause to believe they will be used to manufacture a controlled substance.
Section 2D1.12 (Unlawful Possession, Manufacture, Distribution, or Importation of Prohibited Flask or
Equipment; Attempt or Conspiracy) applies to this conduct. Consistent with the treatment of similar
conduct under 882D1.11(b)(2) and 2D1.13(b)(2), this amendment provides an alternative base offense
level in §2D1.12 to address the case in which the defendant had reasonable cause to believe, but not
actual knowledge or belief, that the equipment was to be used to manufacture a controlled substance.
The effective date of thisamendment is November 1, 1995.

521. Chapter Two, Part H, Subpart 1 is amended by deleting:

"Introductory Commentary

This subpart covers violations of civil rights statutes that typically penalize conduct
involving death or bodily injury more severely than discriminatory or intimidating conduct not
involving such injury.

The addition of two levelsto the offense level applicable to the underlying offensein this
subpart reflects the fact that the harm involved both the underlying conduct and activity intended
to deprive a person of hiscivil rights. An added penalty isimposed on an offender who was a
public official at the time of the offense to reflect the likely damage to public confidence in the
integrity and fairness of government, and the added likely force of the threat because of the
official’sinvolvement.".

Sections 2H1.1, 2H1.3, 2H1.4, and 2H1.5 are deleted in their entirety as follows:

"82H1.1. Conspiracy to Interferewith Civil Rights; Goingin Disguiseto Deprive of Rights

@ Base Offense Level (Apply the greater):

(@D} 15; or

2 2 plusthe offense level applicable to any underlying offense.
(b) Specific Offense Characteristic

(@D} If the defendant was apublic official at the time of the offense,
increase by 4 levels.

Commentary
Statutory Provision: 18 U.S.C. § 241.

Application Notes:

1 ‘Underlying offense,” asused in thisguideline, includes any offense under federal, state,
or local law other than an offense that is itself covered under Chapter Two, Part H,
Subpart 1, 2, or 4. For example, in the case of a conspiracy to interfere with aperson’s
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civil rights (aviolation of 18 U.S.C. § 241) that involved an aggravated assault (the use
of force) to deny certain rights or benefits in furtherance of discrimination (a violation
of 18 U.S.C. § 245), the underlying offense in respect to both the violation of 18 U.S.C.
§ 241 (to which 82H1.1 applies) and the violation of 18 U.S.C. § 245 (to which §2H1.3
applies) would be the aggravated assault.

‘2 plus the offense level applicable to any underlying offense’ means 2 levels above the
offense level (base offense level plus any applicable specific offense characteristics and
cross references) from the offense guideline in Chapter Two that most closely
correspondsto the underlying offense. For example, if the underlying offensewas second
degree murder, which under 82A 1.2 has an offense level of 33, ‘2 plusthe offense level
applicable to any underlying offense’ would be 33 + 2 = 35. If the underlying offense
was assault, criminal sexual conduct, kidnapping, abduction or unlawful restraint, the
offense level from the guideline for the most comparable offense in 882A2.1-2A4.2
(Assault, Criminal Sexual Abuse, and Kidnapping, Abduction, or Unlawful Restraint)
would first be determined, and 2 levels then would be added. If the underlying offense
was damage to property by means of arson or an explosive device, the offense level from
§2K1.4 (Arson; Property Damage By Use of Explosives) would first be determined and
2 levelswould be added. If the offense was property damage by other means, the offense
level from §2B1.3 (Property Damage or Destruction) would first be determined and 2
levels would be added. If the offense was a conspiracy or attempt to commit arson, ‘2
plus the offense level applicable to any underlying offense’ would be the offense level
from the guideline applicable to a conspiracy or attempt to commit arson plus 2 levels.

In certain cases, the count of which the defendant is convicted may set forth conduct that
constitutes more than one underlying offense (e.g., two instances of assault, or one
instance of assault and oneinstance of arson). In such cases, determine the offense level
for the underlying offense by treating each underlying offense as if contained in a
separate count of conviction. To determine which of the alternative base offense levels
(e.q., 82H1.1(a)(2) or (a)(2)) results in the greater offense level, apply Chapter Three,
Parts A, B, C, and D to each alternative base offense level. Use whichever resultsin the
greater offense level. Example: The defendant is convicted of one count of conspiracy
to violate civil rights that included two level 12 underlying offenses (of a type not
grouped together under Chapter Three, Part D). No adjustment from Chapter Three,
Parts A, B, or C applies. The base offense level from §2H1.1(a)(1) is 15. The offense
level for each underlying offense from §82H1.1(a)(2) is 14 (2 + 12). Under Chapter
Three, Part D (Multiple Counts), the two level 14 underlying offenses result in a
combined offense level of 16. This offense level is greater than the aternative base
offenselevel of 15 under 82H1.1(a)(1). Therefore, the caseistreated asif there were two
counts, one for each underlying offense, with a base offense level under 82H1.1(a)(2) of
14 for each underlying offense.

Wherethe adjustment in 82H1.1(b)(1) isapplied, do not apply 83B1.3 (Abuse of Position
of Trust or Use of Specia Skill).

Background: This section appliesto intimidating activity by various groups, including formally
and informally organized groups as well as hate groups. The maximum term of imprisonment
authorized by statuteisten years; except where death results, the maximum term of imprisonment
authorized by statute is life imprisonment. The base offense level for this guideline assumes
threatening or otherwise serious conduct.

§2H1.3.

Use of Force or Threat of Force to Deny Benefits or Rights in Furtherance of
Discrimination; Damage to Religious Real Property

@ Base Offense Level (Apply the greatest):
(@D} 10, if no injury occurred; or

2 15, if injury occurred; or
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3 2 plusthe offense level applicable to any underlying offense.
(b) Specific Offense Characteristic

(@D} If the defendant was apublic official at the time of the offense,
increase by 4 levels.

Commentary

Statutory Provisions: 18 U.S.C. 88 245, 247; 42 U.S.C. § 3631. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1 ‘2 plus the offense level applicable to any underlying offense’ is defined in the
Commentary to §2H1.1.
2. ‘Injury’ means ‘bodily injury,” ‘serious bodily injury,” or ‘ permanent or life-threatening

bodily injury’ as defined in the Commentary to 81B1.1 (Application Instructions).

3. Wherethe adjustment in 82H1.3(b)(1) isapplied, do not apply 83B1.3 (Abuse of Position
of Trust or Use of Specia Skill).

4. In the case of aviolation of 42 U.S.C. 8§ 3631, apply this guideline where the offense
involved the threat or use of force. Otherwise, apply 82H1.5.

Background: The statutes covered by this guideline provide federal protection for the exercise
of civil rightsin a variety of contexts (e.g., voting, employment, public accommodations, etc.).
The base offense level in §2H1.3(a) reflects that the threat or use of force is inherent in the
offense. The maximum term of imprisonment authorized by statuteisoneyear if no bodily injury
results, ten yearsif bodily injury results, and life imprisonment if death results.

82H1.4. Interference with Civil Rights Under Color of Law

@ Base Offense Level (Apply the greater):
(@D} 10; or
2 6 plus the offense level applicable to any underlying offense.

Commentary
Statutory Provision: 18 U.S.C. § 242.

Application Notes:

1 ‘6 plus the offense level applicable to any underlying offense’ means 6 levels above the
offenselevel for any underlying criminal conduct. Seethediscussion inthe Commentary
to §2H1.1.

2. Do not apply the adjustment from 83B1.3 (Abuse of Position of Trust or Use of Special
Skill).

Background: This maximum term of imprisonment authorized by 18 U.S.C. § 242 is one year
if nobodily injury results, ten yearsif bodily injury results, and lifeimprisonment if death results.
A base offense level of 10 is prescribed at §82H1.4(a)(1) providing a guideline sentence near the
one-year statutory maximum for cases not resulting in death or bodily injury because of the
compelling public interest in deterring and adequately punishing those who violate civil rights
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under color of law. The Commission intends to recommend that this one-year statutory
maximum penalty be increased. An alternative base offense level is provided at §2H1.4(8)(2).
The 6-level increase under subsection (a)(2) reflects the 2-level increase that is applied to other
offenses coveredinthisPart plusa4-level increasefor the commission of the offense under actual
or purported legal authority. This4-level increaseisinherent in the base offenselevel of 10 under
subsection (a)(1).

Enhancement under 83B1.3 (Abuse of Position of Trust or Use of Special Skill) isinappropriate
because the base offense level in 82H1.4(a) reflects that the abuse of actual or purported legal
authority isinherent in the offense.

82H1.5. Other Deprivations of Rights or Benefits in Furtherance of Discrimination

@ Base Offense Level (Apply the greater):

(@D} 6; or

2 2 plusthe offense level applicable to any underlying offense.
(b) Specific Offense Characteristic

(@D} If the defendant was apublic official at the time of the offense,
increase by 4 levels.

Commentary
Statutory Provision: 18 U.S.C. § 246.

Application Notes:

1 ‘2 plus the offense level applicable to any underlying offense’ is defined in the
Commentary to §2H1.1.

2. Wherethe adjustment in 82H1.5(b)(1) isapplied, do not apply 83B1.3 (Abuse of Position
of Trust or Use of Specia Skill).

Background: Violations of the statutes covered by this provision do not necessarily involve the
use of force or threatening conduct or violations by public officials. Accordingly, the minimum
base offense level (level 6) provided islower than that of the other guidelinesin this subpart.”.

A replacement guideline with accompanying commentary is inserted as §2H1.1 (Offenses Involving
Individual Rights).

Section 3A1.1 (Vulnerable Victim) is deleted in its entirety as follows:

"83A1.1. Vulnerable Victim

If the defendant knew or should have known that a victim of the offense was
unusually vulnerable due to age, physical or mental condition, or that a victim
was otherwise particularly susceptible to the criminal conduct, increase by 2

levels.
Commentary
Application Notes:
1 Thisadjustment appliesto offenseswherean unusually vulnerablevictimismade atarget

of criminal activity by the defendant. The adjustment would apply, for example, in a
fraud case where the defendant marketed an ineffective cancer cure or in arobbery where
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the defendant selected a handicapped victim. But it would not apply in a case where the
defendant sold fraudulent securities by mail to the general public and one of the victims
happened to be senile. Similarly, for example, a bank teller is not an unusualy
vulnerable victim solely by virtue of the teller’ s position in a bank.

2. Do not apply thisadjustment if the offense guideline specifically incorporatesthisfactor.
For example, where the offense guideline provides an enhancement for the age of the
victim, this guideline should not be applied unless the victim was unusually vulnerable
for reasons unrelated to age.".

A replacement guideline with accompanying commentary isinserted as 83A 1.1 (Hate Crime Motivation
or Vulnerable Victim).

The Commentary to 82H4.1 captioned "Application Note" is amended in Note 1 by deleting "2 plus the
offense” and inserting in lieu thereof "Offense”.

This is a five-part amendment. First, the amendment adds an additional subsection to 83A1.1
(Vulnerable Victim) to implement the directive contained in Section 280003 of the Violent Crime
Control and Law Enforcement Act of 1994 by providing a three-level increase in the offense level for
offenses that are "hate crimes." Second, the amendment consolidates 882H1.1 (Offenses Involving
Individual Rights), 2H1.3 (Use of Force or Threat of Force to Deny Benefits or Rights in Furtherance
of Discrimination; Damage to Religious Real Property), 2H1.4 (Interference with Civil Rights Under
Color of Law), and 2H1.5 (Other Deprivations of Rights Benefitsin Furtherance of Discrimination) into
a revised 82H1.1 (Offenses Involving Individual Rights). This revised guideline provides greater
consistency in offense levels for similar conduct, reflects the additional enhancement now contained in
§3A1.1, and better reflects the seriousness of the underlying conduct. Third, the amendment references
violations of 18 U.S.C. § 248 (the Freedom of Accessto Clinic Entrances Act of 1994, Pub. L. 103-259,
108 Stat. 694) to the consolidated 82H1.1. Fourth, the amendment clarifiesthe operation of 83A1.1 with
respect to a vulnerable victim. Fifth, the amendment addresses the directive to the Commission in
section 240002 of the Violent Crime Control and Law Enforcement Act of 1994 (pertaining to elderly
victims of crimes of violence).

Section 280003 of the Violent Crime Control and Law Enforcement Act of 1994 directsthe Commission
to provide a minimum enhancement of threelevelsfor offensesthat the finder of fact at trial determines
are hate crimes. This directive also instructs the Commission to ensure that there is reasonable
consistency with other guidelines and that duplicative punishments for the same offense are avoided.
The congressional directive in section 280003 requires that the three-level hate crimes enhancement
apply where "the finder of fact at trial determines beyond a reasonable doubt” that the offense of
conviction was a hate crime. This amendment makes the enhancement applicable if either the finder
of fact at trial or, in the case of aguilty or nolo contendere plea, the court at sentencing determines that
the offense was a hate crime. By broadening the applicability of the congressionally mandated
enhancement, this amendment will avoid unwarranted sentencing disparity based on the mode of
conviction. The Commission’sgeneral guideline promulgation authority, see 28 U.S.C. § 994, permits
such a broadening of the enhancement.

The addition of agenerally applicable Chapter Three hate crimes enhancement requires amendment of
the civil rights offense guidelines to avoid duplicative punishments. In addition, to further the
Commission’sgoal of simplifying the operation of the guidelines, the proposed amendment consolidates
thefour current civil rights offense guidelinesinto one guideline and adjusts these guidelinesto take into
account the new enhancement under 83A1.1(a).

The Freedom of Access to Clinic Entrances Act of 1994 makes it a crime to interfere with access to
reproductive servicesor to interferewith certain religious activities. ThisAct criminalizesabroad array
of conduct, from non-violent obstruction of the entrance to a clinic to murder. The amendment treats
these violations in the same way as other offenses involving individual rights.

Section 240002 of the Violent Crime Control and Law Enforcement Act of 1994 directs the Commission

to ensurethat the guidelines provide sufficiently stringent penaltiesfor crimesof violenceagainst elderly
victims. Upon review of the guidelines, the Commission determined that the penalties currently
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522.

provided generally appear appropriate; however, thisamendment strengthensthe Commentary to83A 1.1
in one area by expressly providing abasisfor an upward departure if both the current offense and aprior
offense involved a vulnerable victim (including an elderly victim), regardless of the type of offense.

Finally, Section 250003 of the Violent Control and Law Enforcement Act of 1994 directs the
Commission to review, and if necessary, amend the sentencing guidelines to ensure that victim-related
adjustments for fraud offenses against older victims are adequate. Section 250003 also directs the
Commission to study and report to the Congress on thisissue. See Report to Congress: Adequacy of
Penalties for Fraud Offenses Involving Elderly Victims (March 13, 1995). Although the Commission
found that the current guidelines generally provided adequate penalties in these cases, it noted some
inconsistency in the application of 83A1.1 regarding whether this adjustment required proof that the
defendant had "targeted the victim on account of the victim’s vulnerability.” This amendment revises
the Commentary of 83A1.1 to clarify application with respect to thisissue. The effective date of this
amendment is November 1, 1995.

Section §2K2.1(a)(1) is amended by deleting:

"defendant had at least two prior felony convictions of either a crime of violence or a controlled
substance offense, and the instant offense involved afirearm listed in 26 U.S.C. § 5845(a)",

and inserting in lieu thereof:
"offenseinvolved afirearm described in 26 U.S.C. § 5845(a) or 18 U.S.C. § 921(a)(30), and the
defendant had at least two prior felony convictions of either a crime of violence or a controlled
substance offense”.

Section §2K2.1(a)(3) is amended by deleting:

"defendant had one prior felony conviction of either acrime of violence or a controlled substance
offense, and the instant offense involved afirearm listed in 26 U.S.C. § 5845(a)",

and inserting in lieu thereof:

"offenseinvolved afirearm described in 26 U.S.C. § 5845(a) or 18 U.S.C. § 921(a)(30), and the
defendant had one prior conviction of either a crime of violence or controlled substance offense”.

Section §2K2.1(a)(4)(B) is amended by deleting "listed in 26 U.S.C. § 5845(a)" and inserting in lieu
thereof "described in 26 U.S.C. § 5845(a) or 18 U.S.C. § 921(a)(30)".

Section 2K 2.1(a)(5) isamended by deleting "listed in 26 U.S.C. § 5845(a)" and inserting in lieu thereof
"described in 26 U.S.C. § 5845(a) or 18 U.S.C. § 921(a)(30)".

Section 2K2.1(8)(8) is amended by deleting "or (m)" and by inserting in lieu thereof "(m), (9), (), or
Q@)

The Commentary to 82K 2.1 captioned " Statutory Provisions" isamended by deleting "(r)" and inserting
in lieu thereof "(r)-(w), (x)(1)"; and by deleting "(g)" and inserting in lieu thereof "(g), (h), (j)-(n)".

The Commentary to 82K 2.1 captioned "Application Notes' is amended by deleting:
"3. ‘Firearm listed in 26 U.S.C. § 5845(a)’ includes: (i) any short-barreled rifle or shotgun
or any weapon made therefrom; (ii) a machinegun; (iii) a silencer; (iv) a destructive
device; or (v) any ‘other weapon,” as that term is defined by 26 U.S.C. § 5845(e). A
firearm listed in 26 U.S.C. § 5845(a) does not include unaltered handguns or regul ation-
length rifles or shotguns. For a more detailed definition, refer to 26 U.S.C. § 5845.",

and inserting in lieu thereof:
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"3. A ‘firearm described in 26 U.S.C. § 5845(a)’ includes: (i) a shotgun having a barrel or
barrels of less than 18 inches in length; a weapon made from a shotgun if such weapon
asmodified has an overall length of lessthan 26 inches or abarrel or barrels of lessthan
18 inchesin length; arifle having abarrel or barrels of lessthan 16 inchesin length; or
aweapon made from arifleif such weapon as modified has an overal length of lessthan
26 inches or abarrel or barrels of less than 16 inchesin length; (ii) a machinegun; (iii)
asilencer; (iv) adestructive device; and (v) certain unusual weaponsdefinedin 26 U.S.C.
§ 5845(e) (that are not conventional, unaltered handguns, rifles, or shotguns). For a
more detailed definition, refer to 26 U.S.C. § 5845.

A ‘firearm described in 18 U.S.C. § 921(a)(30)’ (pertaining to semiautomatic assault
weapons) does not include a weapon exempted under the provisions of 18 U.S.C. §
922(v)(3).".

The Commentary to 82K 2.1 captioned "Application Notes' is amended in Note 6 by deleting:
"or (v) being an alien, isillegally or unlawfully in the United States’,
and inserting in lieu thereof:

"(v) being analien, isillegally or unlawfully inthe United States; or (vi) issubject to acourt order
that restrains such person from harassing, stalking, or threatening an intimate partner of such
person or child of such intimate partner or person, or engaging in other conduct that would place
an intimate partner in reasonable fear of bodily injury to the partner or child as defined in 18
U.S.C. § 922(d)(8)".

The Commentary to 82K 2.1 captioned "Application Notes' is amended by deleting:

"12.  If thedefendant isconvicted under 18 U.S.C. 8 922(i), (j), or (k), or 26 U.S.C. § 5861(Q)
or (h) (offenses involving stolen firearms or ammunition), and is convicted of no other
offense subject to thisguideline, do not apply the adjustment in subsection (b)(4) because
the base offense level itself takes such conduct into account.”.

and inserting in lieu thereof:

"12.  If the only offense to which 82K 2.1 appliesis 18 U.S.C. § 922 (i), (j), or (u), 18 U.S.C.
8 924(j) or (k), or 26 U.S.C. § 5861(g) or (h) (offenses involving a stolen firearm or
stolen ammunition) and the base offense level is determined under subsection (a)(7), do
not apply the adjustment in subsection (b)(4) unless the offenseinvolved afirearm with
an altered or obliterated serial number. Thisis because the base offense level takes into
account that the firearm or ammunition was stolen.

Similarly, if the only offense to which 82K2.1 appliesis 18 U.S.C. § 922(k) (offenses
involving an atered or obliterated serial number) and the base offenselevel isdetermined
under subsection (a@)(7), do not apply the adjustment in subsection (b)(4) unless the
offenseinvolved astolen firearm or stolen ammunition. Thisis because the base offense
level takes into account that the firearm had an altered or obliterated serial number.".

Thisisafive-part amendment. First, the amendment revises 82K 2.1 (Unlawful Receipt, Possession, or
Transportation of Firearms or Ammunition; Prohibited Transactions Involving Firearms or
Ammunition) to provide increased offense levelsfor possession of a semiautomatic assault weapon that
correspond to the offense levels currently provided for possession of machineguns and other firearms
described in 26 U.S.C. § 5845(a). Second, the amendment addresses section 110201 of the Violent
Crime Control Law Enforcement Act of 1994 by providing an offense level of six for the misdemeanor
portion of 18 U.S.C. § 922(x)(1) (involving sale or transfer of a handgun or ammunition to ajuvenile).
For an offense under the felony portion of 18 U.S.C. § 922(x)(1) (involving the sale or transfer of a
handgun or handgun ammunition to ajuvenile knowing or having reasonable cause to believe that the
handgun or ammunition was intended to be used in a crime), the enhancement in subsection (b)(5) will
provide aminimum offenselevel of 18. Third, the amendment addresses section 110401 of the Violent
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Crime Control and Law Enforcement Act of 1994 by adding to the definition of a "prohibited person”
in 82K 2.1 a person under the court order described in that section of the Act. Fourth, the amendment
provides an offense level of six for the misdemeanors set forth in 18 U.S.C. § 922 (s) and (t) (involving
violations of the Brady Act). Fifth, the amendment clarifiesthat Application Note 12 in §2K 2.1 applies
only to casesin which the base offense level is determined under 82K2.1(a)(7). The effective date of
this amendment is November 1, 1995.

The Commentary to 821 1.2 captioned "Application Notes" is amended in Note 2 by deleting:
"a sentence at or near the maximum of the applicable guideline range may be warranted”,
and inserting in lieu thereof:
"an upward departure may bewarranted. See 84A 1.3 (Adequacy of Criminal History Category)".

This amendment revises 82L.1.2 (Unlawfully Entering or Remaining in the United States) to authorize
the court to consider an upward departure in the case of a defendant with repeated prior instances of
deportation not resulting in a criminal conviction. The effective date of this amendment is
November 1, 1995.

Section 2L2.1(b)(2) is amended by deleting "sets of documents' and inserting in lieu thereof
"documents"; and by deleting " Sets of Documents® and inserting in lieu thereof "Documents’.

Section 2L.2.1(b) is amended by inserting the following additional subdivision:

"(3) If the defendant knew, believed, or had reason to believe that a passport or visa was to
be used to facilitate the commission of afelony offense, other than an offense involving
violation of the immigration laws, increase by 4 levels.".

The Commentary to §2L.2.1 captioned "Application Notes' is amended in Note 2 by inserting "of
documents' immediately before "intended"; and by deleting "documentsasone set" and inserting inlieu
thereof "set as one document”.

The Commentary to 82L.2.1 captioned "Application Notes' is amended by inserting the following
additional note:

"3. Subsection (b)(3) provides an enhancement if the defendant knew, believed, or had
reason to believe that a passport or visawas to be used to facilitate the commission of a
felony offense, other than an offense involving violation of the immigration laws. If the
defendant knew, believed, or had reason to believethat thefel ony offenseto be committed
was of an especially serious type, an upward departure may be warranted.”.

Section 2L.2.2 is amended by inserting the following additional subsection:
"(c)  Cross Reference
(@D} If the defendant used a passport or visa in the commission or attempted
commission of afelony offense, other than an offense involving violation of the
immigration laws, apply --

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that felony
offense, if the resulting offense level is greater than that determined
above; or

(B) if death resulted, the most analogous offense guideline from Chapter

Two, Part A, Subpart 1 (Homicide), if the resulting offense level is
greater than that determined above.".
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Thisisathree-part amendment. First, thisamendment providesan enhancement in 82L2.1 (Trafficking
in a Document Relating to Naturalization, Citizenship, or Legal Resident Status, or a United States
Passport; False Statement in Respect to the Citizenship or Immigration Status of Another; Fraudul ent
Marriage to Assist Alien to Evade Immigration Law) if the defendant trafficked in a passport or visa
knowing, believing, or having reason to believe that the passport or visawasto be used to facilitate the
commission of afelony offense, other than an offense involving violation of the immigration laws.
Second, this amendment corrects atechnical error in 82L.2.1(b)(2). Third, this amendment adds a cross
reference to §2L.2.2 (Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or
Legal Resident Status for Own Use; False Personation or Fraudulent Marriage by Alien to Evade
Immigration Law; Fraudulently Acquiring or Improperly Using aUnited States Passport) that addresses
the case of a defendant who uses a passport or visa in the commission or attempted commission of a
felony offense, other than an offense involving violation of the immigration laws. The effective date
of thisamendment is November 1, 1995.

Section 2P1.2(a)(2) is amended by inserting "methamphetamine,” immediately following "PCP,".
Section 2P1.2(a)(3) is amended by inserting "methamphetamine,” immediately following "PCP,".
Section 2P1.2 is amended by deleting subsection (c)(1) as follows:

"(1) If the defendant is convicted under 18 U.S.C. § 1791(a)(1) and is punishable under
18 U.S.C. § 1791(b)(1), the offense level is 2 plus the offense level from 82D1.1, but in
no event less than level 26.",

and inserting in lieu thereof:

"(1) Iftheobject of the offense wasthe distribution of acontrolled substance, apply the offense
level from §2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking;
Attempt or Conspiracy). Provided, that if the defendant is convicted under 18 U.S.C. 8§
1791(a)(1) and is punishable under 18 U.S.C. § 1791(b)(1), and the resulting offense
level islessthan level 26, increaseto level 26.".

Thisamendment conformsthe offenselevel for methamphetamine offensesin acorrectional or detention
facility tothat of other controlled substance offenses committed in acorrectional or detention facility that
have the same statutory maximum penalty. This change reflects the increase in the maximum penalty
for methamphetamine offensesin section 90101 of the Violent Crime Control and Law Enforcement Act
of 1994. In addition, the amendment expands the cross reference in 82P1.2(c)(1) to cover distribution
of al controlled substancesin acorrectional or detentionfacility. Theeffectivedate of thisamendment
is November 1, 1995.

Chapter Three, Part A, is amended by inserting an additional section as 83A1.4 (International
Terrorism).
Section 5K2.15 (Terrorism) is deleted in its entirety as follows:

"85K2.15. Terrorism (Policy Statement)

If the defendant committed the offense in furtherance of aterroristic action, the
court may increase the sentence above the authorized guideline range.”.

Section 120004 of the Violent Crime Control and Law Enforcement Act of 1994 directsthe Commission
to provide an appropriate enhancement for any felony that involves or is intended to promote
international terrorism. The amendment addresses this directive by adding a Chapter Three
enhancement at 83A 1.4 (International Terrorism) in place of theupward departureprovision at 85K2.15
(Terrorism). The effective date of thisamendment is November 1, 1995.
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"83B1.4. In any other case, no adjustment is made for role in the offense.

Commentary

Many offenses are committed by a single individual or by individuals of roughly equal
culpability so that none of them will receive an adjustment under this Part. In addition, some
participantsin a criminal organization may receive increases under 83B1.1 (Aggravating Role)
while othersreceive decreases under 83B1.2 (Mitigating Role) and still other participantsreceive
no adjustment.”.

A new 83B1.4 (Using aMinor To Commit a Crime) isinserted in lieu thereof.

This amendment implements the directive in Section 140008 of the Violent Crime Control and Law
Enforcement Act of 1994 (pertaining to the use of aminor in the commission of an offense) inadlightly
broader form by adding a new 83B1.4 (Using a Minor to Commit a Crime). The existing §3B1.4
(untitled) is deleted as unnecessary. The effective date of this amendment is November 1, 1995.

The Commentary to 84B1.1 captioned "Background” is amended by deleting:

"28 U.S.C. § 994(h) mandates that the Commission assure that certain ‘career’ offenders, as
defined in the statute, receive a sentence of imprisonment ‘at or near the maximum term
authorized.” Section 4B1.1 implements this mandate. The legidative history of this provision
suggests that the phrase ‘ maximum term authorized' should be construed as the maximum term
authorized by statute. See S. Rep. 98-225, 98th Cong., 1st Sess. 175 (1983), 128 Cong. Rec. 26,
511-12 (1982) (text of ‘Career Criminals amendment by Senator Kennedy), 26, 515 (brief
summary of amendment), 26, 517-18 (statement of Senator Kennedy).",

and inserting in lieu thereof:

"Section 994(h) of Title 28, United States Code, mandates that the Commission assure that
certain ‘career’ offenders receive a sentence of imprisonment ‘at or near the maximum term
authorized.” Section 4B1.1 implements this directive, with the definition of a career offender
tracking in large part the criteria set forth in 28 U.S.C. § 994(h). However, in accord with its
general guideline promulgation authority under 28 U.S.C. § 994(a)-(f), and its amendment
authority under 28 U.S.C. § 994(0) and (p), the Commission has modified this definition in
several respects to focus more precisely on the class of recidivist offenders for whom alengthy
term of imprisonment is appropriate and to avoid ‘ unwarranted sentencing disparities among
defendants with similar records who have been found guilty of similar criminal conduct . . . .’
28U.S.C. §991(b)(1)(B). The Commission’ srefinement of thisdefinition over timeis consistent
with Congress's choice of a directive to the Commission rather than a mandatory minimum
sentencing statute (‘ The [Senate Judiciary] Committee believes that such a directive to the
Commissionwill be moreeffective; the guidelines devel opment process can assure consistent and
rational implementation for the Committee’s view that substantial prison terms should be
imposed on repeat violent offenders and repeat drug traffickers.” S. Rep. No. 225, 98th Cong.,
1st Sess. 175 (1983)).

The legidative history of this provision suggests that the phrase ‘maximum term
authorized’ should be construed as the maximum term authorized by statute. See S. Rep. No.
225, 98th Cong., 1st Sess. 175 (1983); 128 Cong. Rec. 26,511-12 (1982) (text of ‘Career
Criminals amendment by Senator Kennedy); id. at 26,515 (brief summary of amendment); id.
at 26,517-18 (statement of Senator Kennedy).".

Application Note 1 of the Commentary to 84B1.2 is repromulgated without change.

This amendment repromul gates Application Note 1 of the Commentary to 84B1.2 (Definition of Terms
Used in Section 4B1.1) and inserts additional background commentary in 84B1.1 (Career Offender)

- 357 -



Amendment 528 GUIDELINES MANUAL November 1, 1997

529.

explaining the Commission’s rationale and authority for its implementation of this guideline. The
amendment responds to a decision by the United States Court of Appeals for the District of Columbia
Circuit in United States v. Price, 990 F.2d 1367 (D.C. Cir. 1993). In Price, the court invalidated
application of the career offender guideline to a defendant convicted of a drug conspiracy because 28
U.S.C. 8§ 994(h), which the Commission cites as the mandating authority for the career offender
guideline, does not expressly refer to inchoate offenses. The court indicated that it did not foreclose
Commission authority to include conspiracy offenses under the career offender guideline by drawing
upon its broader guideline promulgation authority in 28 U.S.C. § 994(a). See also United States v.
Mendoza-Figueroa, 28 F.3d 766 (8th Cir. 1994), vacated (Sept. 2, 1994); United States v. Bellazerius,
24 F.3d 698 (5th Cir.), cert. denied, 115 S. Ct. 375 (1994). Other circuits have rejected the Price
analysis and upheld the Commission’s definition of "controlled substance offense.” For example, the
Ninth Circuit considered the legidlative history to 994(h) and determined that the Senate Report clearly
indicated that 994(h) was not the sole enabling statute for the career offender guidelines. United States
v.Heim, 15 F.3d 830 (9th Cir.), cert. denied, 115 S. Ct. 55 (1994). Seeaso United Statesv. Hightower,
25 F.3d 182 (3d Cir.), cert. denied, 115 S. Ct. 370 (1994); United Statesv. Damerville, 27 F.3d 254 (7th
Cir.), cert. denied, 115 S. Ct. 445 (1994); United Statesv. Allen, 24 F.3d 1180 (10th Cir.), cert. denied,
115 S. Ct. 493 (1994); United States v. Baker, 16 F.3d 854 (8th Cir. 1994); United States v. Linne