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Introduction

As part of its ongoing mission, the United States Sentencing Commission provides
Congress, the judiciary, the executive branch, and the general public with data extracted and
analyzed from sentencing documents submitted by courts to the Commission.* Data is reported
on an annual basis in the Commission’s Annual Report and Sourcebook of Federal Sentencing
Statistics.?

The Commission also reports preliminary data for an on-going fiscal year in order to
provide real-time analysis of sentencing practices in the federal courts. Since 2005, the
Commission has published a series of Quarterly Reports that are similar in format and
methodology to tables and figures produced in the Sourcebook of Federal Sentencing Statistics
or in the Commission’s Final Report on the Impact of the United States v. Booker on Federal
Sentencing.® The Quarterly Reports contain cumulative data for the on-going fiscal year (i.e.,
data from the start of the fiscal year through the most current quarter).

This report is another in the Commission's efforts to provide analysis of federal
sentencing practices. This report relates to the period beginning on the date of the United States
Supreme Court decision in Kimbrough v. United States, 552 U.S. __, 128 S.Ct. 558 (2007) and
Gall v. United States, 552 U.S. __ , 128 S.Ct. 586 (2007) and afterward. This version of the
report contains data from cases in which the offender was sentenced between December 10, 2007
and September 30, 2008, and which were received, coded, and edited at the U.S. Sentencing
Commission by February 10, 2009. This data is compared to data from cases in which the
offender was sentenced on or after the date of the United States Supreme Court decision in
United States v. Booker, 543 U.S. 220 (2005) through December 9, 2007.

! In each felony or Class A misdemeanor case sentenced in federal court, sentencing courts are required to submit the
following documents to the Commission: the Judgment and Commitment Order, the Statement of Reasons, the plea
agreement (if applicable), the indictment or other charging document, and the presentence report. See 28 U.S.C. §
994(w).

2 See the Commission’s website, www.ussc.gov, for electronic copies of the 1995-2008 Annual Report and
Sourcebook of Federal Sentencing Statistics.

® See www.ussc.gov/bf.htm for an electronic copy of the Commission’s Final Report on the Impact of United States
v. Booker on Federal Sentencing.



Table 1

COMPARISON OF SENTENCE IMPOSED AND POSITION

RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 205,602 100.0 60,317 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 125,965 61.3 35,732 59.2
CASES SENTENCED ABOVE GUIDELINE RANGE 3,224 1.6 981 1.6
DEPARTURE ABOVE GUIDELINE RANGE 1,286 0.6 379 0.6
Upward Departure From Guideline Range? 897 0.4 265 0.4
Upward Departure With Booker /18 U.S.C. § 3553° 389 0.2 114 0.2
OTHERWISE ABOVE GUIDELINE RANGE 1,938 1.0 602 1.0
Above Guideline Range With Booker /18 U.S.C. § 3553" 1,389 0.7 522 0.9
All Remaining Cases Above Guideline Range® 549 0.3 80 0.1
GOVERNMENT SPONSORED BELOW RANGE® 51,162 24.8 15,254 25.3
85K1.1 Substantial Assistance Departure 29,695 14.4 8,065 134
85K3.1 Early Disposition Program Departure 14,808 7.2 4,693 7.8
Other Government Sponsored Below Range 6,659 3.2 2,496 4.1
NON-GOVERNMENT SPONSORED BELOW RANGE 25,251 12.2 8,350 13.8
DEPARTURE BELOW GUIDELINE RANGE 8,276 4.0 1,972 3.2
Downward Departure From Guideline Range? 5,177 25 1,224 2.0
Downward Departure With Booker /18 U.S.C. § 3553° 3,099 15 748 1.2
OTHERWISE BELOW GUIDELINE RANGE 16,975 8.2 6,378 10.6
Below Guideline Range With Booker /18 U.S.C. § 3553" 13,395 6.5 5,682 9.4
All Remaining Cases Below Guideline Range® 3,580 1.7 696 1.2

The cases in this table described as Post-Kimbrough/Gall reflect the 61,898 cases sentenced subsequent to the date of Kimbrough v. United States

and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively received, coded, and edited at the
U.S. Sentencing Commission by February 10, 2009. Of these, 1,581 cases were excluded because information was missing from the submitted document
that prevented the comparison of the sentence and the guideline range. The cases in this table described as Post-Booker reflect the 213,704 cases
sentenced after the date of United States v. Booker (January 12, 2005) through December 9, 2007. Of these, 8,102 cases were excluded for

the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-DC

DC CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 1,364 100.0 324 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 655 48.0 123 38.0
CASES SENTENCED ABOVE GUIDELINE RANGE 30 2.2 2 0.6
DEPARTURE ABOVE GUIDELINE RANGE 11 0.8 1 0.3
Upward Departure From Guideline Range? 7 0.5 1 0.3
Upward Departure With Booker /18 U.S.C. § 3553° 4 0.3 0 0.0
OTHERWISE ABOVE GUIDELINE RANGE 19 14 1 0.3
Above Guideline Range With Booker /18 U.S.C. § 3553" 12 0.9 1 0.3
All Remaining Cases Above Guideline Range® 7 0.5 0 0.0
GOVERNMENT SPONSORED BELOW RANGE® 487 35.7 140 43.2
85K1.1 Substantial Assistance Departure 365 26.8 114 35.2
85K3.1 Early Disposition Program Departure 0 0.0 0 0.0
Other Government Sponsored Below Range 122 8.9 26 8.0
NON-GOVERNMENT SPONSORED BELOW RANGE 192 14.1 59 18.3
DEPARTURE BELOW GUIDELINE RANGE 57 4.2 27 8.4
Downward Departure From Guideline Range? 18 13 7 2.2
Downward Departure With Booker /18 U.S.C. § 3553° 39 2.9 20 6.2
OTHERWISE BELOW GUIDELINE RANGE 135 9.9 32 9.9
Below Guideline Range With Booker /18 U.S.C. § 3553" 104 7.6 25 7.7
All Remaining Cases Below Guideline Range® 31 2.3 7 2.2

The cases in this table described as Post-Kimbrough/Gall reflect the 326 cases sentenced in the D.C. Circuit subsequent to the date of

Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, two cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 1,379 cases sentenced in the D.C. Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 15 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-1

FIRST CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 4,984 100.0 1,421 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 3,342 67.1 876 61.6
CASES SENTENCED ABOVE GUIDELINE RANGE 80 1.6 23 1.6
DEPARTURE ABOVE GUIDELINE RANGE 27 0.6 13 0.9
Upward Departure From Guideline Range® 19 0.4 7 0.5
Upward Departure With Booker /18 U.S.C. § 3553° 8 0.2 6 0.4
OTHERWISE ABOVE GUIDELINE RANGE 53 1.0 10 0.7
Above Guideline Range With Booker /18 U.S.C. § 3553" 41 0.8 7 0.5
All Remaining Cases Above Guideline Range® 12 0.2 3 0.2
GOVERNMENT SPONSORED BELOW RANGE® 716 14.3 237 16.7
85K1.1 Substantial Assistance Departure 585 11.7 155 10.9
85K3.1 Early Disposition Program Departure 0 0.0 17 1.2
Other Government Sponsored Below Range 131 2.6 65 4.6
NON-GOVERNMENT SPONSORED BELOW RANGE 846 17.0 285 20.0
DEPARTURE BELOW GUIDELINE RANGE 263 53 67 4.7
Downward Departure From Guideline Range? 183 3.7 38 2.7
Downward Departure With Booker /18 U.S.C. § 3553° 80 1.6 29 2.0
OTHERWISE BELOW GUIDELINE RANGE 583 11.7 218 15.3
Below Guideline Range With Booker /18 U.S.C. § 3553" 464 9.3 196 13.8
All Remaining Cases Below Guideline Range® 119 2.4 22 15

The cases in this table described as Post-Kimbrough/Gall reflect the 1,434 cases sentenced in the First Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 13 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 5,041 cases sentenced in the First Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 57 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-2

SECOND CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall

N % N %
TOTAL CASES 13,281 100.0 3,615 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 6,690 50.4 1,634 45.2
CASES SENTENCED ABOVE GUIDELINE RANGE 129 0.9 24 0.7
DEPARTURE ABOVE GUIDELINE RANGE 57 0.4 7 0.2
Upward Departure From Guideline Range? 39 0.3 5 0.1
Upward Departure With Booker /18 U.S.C. § 3553° 18 0.1 2 0.1
OTHERWISE ABOVE GUIDELINE RANGE 72 0.5 17 0.5
Above Guideline Range With Booker /18 U.S.C. § 3553" 42 0.3 13 0.4
All Remaining Cases Above Guideline Range® 30 0.2 4 0.1
GOVERNMENT SPONSORED BELOW RANGE® 3,226 24.3 904 25.0
85K1.1 Substantial Assistance Departure 2,881 21.7 760 21.0
85K3.1 Early Disposition Program Departure 3 0.0 0 0.0
Other Government Sponsored Below Range 342 2.6 144 4.0
NON-GOVERNMENT SPONSORED BELOW RANGE 3,236 24.3 1,053 29.2
DEPARTURE BELOW GUIDELINE RANGE 1,197 9.0 247 6.9
Downward Departure From Guideline Range? 680 5.1 132 3.7
Downward Departure With Booker /18 U.S.C. § 3553° 517 3.9 115 3.2
OTHERWISE BELOW GUIDELINE RANGE 2,039 15.3 806 22.3
Below Guideline Range With Booker /18 U.S.C. § 3553" 1,595 12.0 763 211
All Remaining Cases Below Guideline Range® 444 3.3 43 1.2

The cases in this table described as Post-Kimbrough/Gall reflect the 3,662 cases sentenced in the Second Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 47 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 13,479 cases sentenced in the Second Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 198 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-3

THIRD CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker

Post-Kimbrough/Gall

N % N %
TOTAL CASES 9,062 100.0 2,586 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 4,784 52.8 1,370 53.0
CASES SENTENCED ABOVE GUIDELINE RANGE 112 1.3 40 15
DEPARTURE ABOVE GUIDELINE RANGE 33 0.4 19 0.7
Upward Departure From Guideline Range® 17 0.2 16 0.6
Upward Departure With Booker /18 U.S.C. § 3553° 16 0.2 3 0.1
OTHERWISE ABOVE GUIDELINE RANGE 79 0.9 21 0.8
Above Guideline Range With Booker /18 U.S.C. § 3553" 61 0.7 18 0.7
All Remaining Cases Above Guideline Range® 18 0.2 3 0.1
GOVERNMENT SPONSORED BELOW RANGE® 2,618 28.9 674 26.0
85K1.1 Substantial Assistance Departure 2,457 27.1 633 24.5
85K3.1 Early Disposition Program Departure 0 0.0 1 0.0
Other Government Sponsored Below Range 161 1.8 40 15
NON-GOVERNMENT SPONSORED BELOW RANGE 1,548 17.1 502 19.4
DEPARTURE BELOW GUIDELINE RANGE 404 4.4 85 3.3
Downward Departure From Guideline Range? 237 2.6 43 1.7
Downward Departure With Booker /18 U.S.C. § 3553° 167 18 42 1.6
OTHERWISE BELOW GUIDELINE RANGE 1,144 12.7 417 16.1
Below Guideline Range With Booker /18 U.S.C. § 3553" 938 104 364 141
All Remaining Cases Below Guideline Range® 206 2.3 53 2.0

The cases in this table described as Post-Kimbrough/Gall reflect the 2,592 cases sentenced in the Third Circuit subsequent to the date of

Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, six cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 9,175 cases sentenced in the Third Circuit after the date of United States v. Booker (January 12, 2005) through December

9, 2007. Of these, 113 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline

range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-4

FOURTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 18,196 100.0 5,188 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 12,692 69.8 3,403 65.6
CASES SENTENCED ABOVE GUIDELINE RANGE 276 1.6 117 2.3
DEPARTURE ABOVE GUIDELINE RANGE 138 0.8 68 1.3
Upward Departure From Guideline Range® 92 0.5 40 0.8
Upward Departure With Booker /18 U.S.C. § 3553° 46 0.3 28 0.5
OTHERWISE ABOVE GUIDELINE RANGE 138 0.8 49 1.0
Above Guideline Range With Booker /18 U.S.C. § 3553" 103 0.6 45 0.9
All Remaining Cases Above Guideline Range® 35 0.2 4 0.1
GOVERNMENT SPONSORED BELOW RANGE® 3,378 18.6 987 19.1
85K1.1 Substantial Assistance Departure 3,180 175 906 17.5
85K3.1 Early Disposition Program Departure 2 0.0 0 0.0
Other Government Sponsored Below Range 196 1.1 81 1.6
NON-GOVERNMENT SPONSORED BELOW RANGE 1,850 10.2 681 13.1
DEPARTURE BELOW GUIDELINE RANGE 555 3.1 132 25
Downward Departure From Guideline Range? 319 18 90 1.7
Downward Departure With Booker /18 U.S.C. § 3553° 236 13 42 0.8
OTHERWISE BELOW GUIDELINE RANGE 1,295 7.1 549 10.6
Below Guideline Range With Booker /18 U.S.C. § 3553" 1,022 5.6 493 9.5
All Remaining Cases Below Guideline Range® 273 15 56 11

The cases in this table described as Post-Kimbrough/Gall reflect the 5,655 cases sentenced in the Fourth Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 467 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 19,556 cases sentenced in the Fourth Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 1,360 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-5

FIFTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 45,135 100.0 14,125 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 32,664 72.4 9,936 70.3
CASES SENTENCED ABOVE GUIDELINE RANGE 863 1.9 269 1.9
DEPARTURE ABOVE GUIDELINE RANGE 319 0.7 97 0.7
Upward Departure From Guideline Range? 218 0.5 72 0.5
Upward Departure With Booker /18 U.S.C. § 3553° 101 0.2 25 0.2
OTHERWISE ABOVE GUIDELINE RANGE 544 1.2 172 1.2
Above Guideline Range With Booker /18 U.S.C. § 3553" 417 0.9 148 1.0
All Remaining Cases Above Guideline Range® 127 0.3 24 0.2
GOVERNMENT SPONSORED BELOW RANGE® 8,312 18.4 2,875 20.3
85K1.1 Substantial Assistance Departure 3,654 8.1 1,056 7.5
85K3.1 Early Disposition Program Departure 3,181 7.0 1,037 7.3
Other Government Sponsored Below Range 1,477 3.3 782 55
NON-GOVERNMENT SPONSORED BELOW RANGE 3,296 7.4 1,045 7.4
DEPARTURE BELOW GUIDELINE RANGE 1,233 2.8 371 2.6
Downward Departure From Guideline Range? 1,019 2.3 341 2.4
Downward Departure With Booker /18 U.S.C. § 3553° 214 0.5 30 0.2
OTHERWISE BELOW GUIDELINE RANGE 2,063 4.6 674 4.8
Below Guideline Range With Booker /18 U.S.C. § 3553" 1,627 3.6 565 4.0
All Remaining Cases Below Guideline Range® 436 1.0 109 0.8

The cases in this table described as Post-Kimbrough/Gall reflect the 14,224 cases sentenced in the Fifth Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 99 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 45,471 cases sentenced in the Fifth Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 336 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-6

SIXTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 15,261 100.0 4,303 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 8,664 56.8 2,304 53.5
CASES SENTENCED ABOVE GUIDELINE RANGE 201 1.3 69 15
DEPARTURE ABOVE GUIDELINE RANGE 70 0.5 29 0.6
Upward Departure From Guideline Range? 43 0.3 19 0.4
Upward Departure With Booker /18 U.S.C. § 3553° 27 0.2 10 0.2
OTHERWISE ABOVE GUIDELINE RANGE 131 0.8 40 0.9
Above Guideline Range With Booker /18 U.S.C. § 3553" 95 0.6 31 0.7
All Remaining Cases Above Guideline Range® 36 0.2 9 0.2
GOVERNMENT SPONSORED BELOW RANGE® 4,175 27.4 1,203 27.9
85K1.1 Substantial Assistance Departure 3,871 25.4 1,089 25.3
85K3.1 Early Disposition Program Departure 3 0.0 1 0.0
Other Government Sponsored Below Range 301 2.0 113 2.6
NON-GOVERNMENT SPONSORED BELOW RANGE 2,221 14,5 727 16.8
DEPARTURE BELOW GUIDELINE RANGE 615 4.0 169 3.9
Downward Departure From Guideline Range? 327 2.1 77 1.8
Downward Departure With Booker /18 U.S.C. § 3553° 288 19 92 2.1
OTHERWISE BELOW GUIDELINE RANGE 1,606 105 558 12.9
Below Guideline Range With Booker /18 U.S.C. § 3553" 1,302 8.5 488 11.3
All Remaining Cases Below Guideline Range® 304 2.0 70 1.6

The cases in this table described as Post-Kimbrough/Gall reflect the 4,343 cases sentenced in the Sixth Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 40 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 15,578 cases sentenced in the Sixth Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 317 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-7

SEVENTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 8,828 100.0 2,436 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 5,516 62.5 1,300 53.4
CASES SENTENCED ABOVE GUIDELINE RANGE 119 1.3 40 1.6
DEPARTURE ABOVE GUIDELINE RANGE 46 0.5 10 0.4
Upward Departure From Guideline Range? 25 0.3 3 0.1
Upward Departure With Booker /18 U.S.C. § 3553° 21 0.2 7 0.3
OTHERWISE ABOVE GUIDELINE RANGE 73 0.8 30 1.2
Above Guideline Range With Booker /18 U.S.C. § 3553" 51 0.6 25 1.0
All Remaining Cases Above Guideline Range® 22 0.2 5 0.2
GOVERNMENT SPONSORED BELOW RANGE® 1,724 19.5 529 21.7
85K1.1 Substantial Assistance Departure 1,534 17.4 465 19.1
85K3.1 Early Disposition Program Departure 1 0.0 1 0.0
Other Government Sponsored Below Range 189 2.1 63 2.6
NON-GOVERNMENT SPONSORED BELOW RANGE 1,469 16.7 567 23.3
DEPARTURE BELOW GUIDELINE RANGE 437 5.0 112 4.6
Downward Departure From Guideline Range? 236 2.7 33 14
Downward Departure With Booker /18 U.S.C. § 3553° 201 2.3 79 3.2
OTHERWISE BELOW GUIDELINE RANGE 1,032 11.7 455 18.7
Below Guideline Range With Booker /18 U.S.C. § 3553" 789 8.9 392 16.1
All Remaining Cases Below Guideline Range® 243 2.8 63 2.6

The cases in this table described as Post-Kimbrough/Gall reflect the 2,461 cases sentenced in the Seventh Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 25 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 8,904 cases sentenced in the Seventh Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 76 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-8

EIGHTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 14,715 100.0 4,468 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 9,734 66.2 2,852 63.8
CASES SENTENCED ABOVE GUIDELINE RANGE 239 1.6 84 1.9
DEPARTURE ABOVE GUIDELINE RANGE 106 0.7 37 0.8
Upward Departure From Guideline Range? 73 0.5 26 0.6
Upward Departure With Booker /18 U.S.C. § 3553° 33 0.2 11 0.2
OTHERWISE ABOVE GUIDELINE RANGE 133 0.9 47 11
Above Guideline Range With Booker /18 U.S.C. § 3553" 98 0.7 39 0.9
All Remaining Cases Above Guideline Range® 35 0.2 8 0.2
GOVERNMENT SPONSORED BELOW RANGE® 2,751 18.7 835 18.7
85K1.1 Substantial Assistance Departure 2,221 15.1 667 14.9
85K3.1 Early Disposition Program Departure 121 0.8 47 1.1
Other Government Sponsored Below Range 409 2.8 121 2.7
NON-GOVERNMENT SPONSORED BELOW RANGE 1,991 13.6 697 15.6
DEPARTURE BELOW GUIDELINE RANGE 562 3.8 120 2.7
Downward Departure From Guideline Range? 353 2.4 58 13
Downward Departure With Booker /18 U.S.C. § 3553° 209 14 62 14
OTHERWISE BELOW GUIDELINE RANGE 1,429 9.8 577 12.9
Below Guideline Range With Booker /18 U.S.C. § 3553" 1,156 7.9 527 11.8
All Remaining Cases Below Guideline Range® 273 19 50 11

The cases in this table described as Post-Kimbrough/Gall reflect the 4,482 cases sentenced in the Eighth Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 14 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 14,798 cases sentenced in the Eighth Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 83 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-9

NINTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 38,407 100.0 11,288 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 17,461 455 5,052 44.8
CASES SENTENCED ABOVE GUIDELINE RANGE 622 1.7 141 1.2
DEPARTURE ABOVE GUIDELINE RANGE 318 0.9 68 0.6
Upward Departure From Guideline Range? 253 0.7 55 0.5
Upward Departure With Booker /18 U.S.C. § 3553° 65 0.2 13 0.1
OTHERWISE ABOVE GUIDELINE RANGE 304 0.8 73 0.6
Above Guideline Range With Booker /18 U.S.C. § 3553" 165 0.4 58 0.5
All Remaining Cases Above Guideline Range® 139 0.4 15 0.1
GOVERNMENT SPONSORED BELOW RANGE® 15,743 40.9 4,748 421
85K1.1 Substantial Assistance Departure 3,974 10.3 1,005 8.9
85K3.1 Early Disposition Program Departure 9,995 26.0 3,125 27.7
Other Government Sponsored Below Range 1,774 4.6 618 55
NON-GOVERNMENT SPONSORED BELOW RANGE 4,581 12.0 1,347 12.0
DEPARTURE BELOW GUIDELINE RANGE 1,702 4.5 330 3.0
Downward Departure From Guideline Range? 987 2.6 210 19
Downward Departure With Booker /18 U.S.C. § 3553° 715 19 120 11
OTHERWISE BELOW GUIDELINE RANGE 2,879 7.5 1,017 9.0
Below Guideline Range With Booker /18 U.S.C. § 3553" 2,082 54 856 7.6
All Remaining Cases Below Guideline Range® 797 2.1 161 14

'The cases in this table described as Post-Kimbrough/Gall reflect the 11,734 cases sentenced in the Ninth Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 446 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 42,098 cases sentenced in the Ninth Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 3,691 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-10

TENTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 16,766 100.0 4,767 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 10,398 62.0 2,945 61.8
CASES SENTENCED ABOVE GUIDELINE RANGE 216 1.4 79 1.8
DEPARTURE ABOVE GUIDELINE RANGE 55 0.4 15 0.4
Upward Departure From Guideline Range? 46 0.3 12 0.3
Upward Departure With Booker /18 U.S.C. § 3553° 9 0.1 3 0.1
OTHERWISE ABOVE GUIDELINE RANGE 161 1.0 64 14
Above Guideline Range With Booker /18 U.S.C. § 3553" 119 0.7 61 13
All Remaining Cases Above Guideline Range® 42 0.3 3 0.1
GOVERNMENT SPONSORED BELOW RANGE® 4,297 25.6 1,149 24.1
85K1.1 Substantial Assistance Departure 1,494 8.9 329 6.9
85K3.1 Early Disposition Program Departure 1,462 8.7 440 9.2
Other Government Sponsored Below Range 1,341 8.0 380 8.0
NON-GOVERNMENT SPONSORED BELOW RANGE 1,855 11.0 594 12.5
DEPARTURE BELOW GUIDELINE RANGE 743 4.4 176 3.7
Downward Departure From Guideline Range? 510 3.0 119 2.5
Downward Departure With Booker /18 U.S.C. § 3553° 233 14 57 1.2
OTHERWISE BELOW GUIDELINE RANGE 1,112 6.6 418 8.8
Below Guideline Range With Booker /18 U.S.C. § 3553" 908 5.4 395 8.3
All Remaining Cases Below Guideline Range® 204 1.2 23 0.5

The cases in this table described as Post-Kimbrough/Gall reflect the 4,982 cases sentenced in the Tenth Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 215 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 17,469 cases sentenced in the Tenth Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 703 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 1-11

ELEVENTH CIRCUIT COMPARISON OF SENTENCE IMPOSED AND

POSITION RELATIVE TO THE GUIDELINE RANGE"
Fiscal Year 2005, Post-Booker - 2008, Kimbrough/Gall Data

Post-Booker Post-Kimbrough/Gall
N % N %
TOTAL CASES 19,603 100.0 5,796 100.0
CASES SENTENCED WITHIN GUIDELINE RANGE 13,365 68.2 3,937 67.9
CASES SENTENCED ABOVE GUIDELINE RANGE 337 1.6 93 1.6
DEPARTURE ABOVE GUIDELINE RANGE 106 0.5 15 0.3
Upward Departure From Guideline Range? 65 0.3 9 0.2
Upward Departure With Booker /18 U.S.C. § 3553° 41 0.2 6 0.1
OTHERWISE ABOVE GUIDELINE RANGE 231 1.1 78 1.3
Above Guideline Range With Booker /18 U.S.C. § 3553" 185 0.9 76 13
All Remaining Cases Above Guideline Range® 46 0.2 2 0.0
GOVERNMENT SPONSORED BELOW RANGE® 3,735 19.0 973 16.8
85K1.1 Substantial Assistance Departure 3,479 17.7 886 15.3
85K3.1 Early Disposition Program Departure 40 0.2 24 0.4
Other Government Sponsored Below Range 216 1.1 63 1.1
NON-GOVERNMENT SPONSORED BELOW RANGE 2,166 11.1 793 13.7
DEPARTURE BELOW GUIDELINE RANGE 508 2.6 136 2.3
Downward Departure From Guideline Range? 308 1.6 76 13
Downward Departure With Booker /18 U.S.C. § 3553° 200 1.0 60 1.0
OTHERWISE BELOW GUIDELINE RANGE 1,658 8.5 657 11.4
Below Guideline Range With Booker /18 U.S.C. § 3553" 1,408 7.2 618 10.7
All Remaining Cases Below Guideline Range® 250 13 39 0.7

The cases in this table described as Post-Kimbrough/Gall reflect the 6,003 cases sentenced in the Eleventh Circuit subsequent to the date of
Kimbrough v. United States and Gall v. United States (December 10, 2007), through September 30, 2008 with court documentation cumulatively
received, coded, and edited at the U.S. Sentencing Commission by February 10, 2009. Of these, 207 cases were excluded because information was
missing from the submitted documents that prevented the comparison of the sentence and the guideline range. The cases in this table described as
Post-Booker reflect the 20,756 cases sentenced in the Eleventh Circuit after the date of United States v. Booker (January 12, 2005) through December
9, 2007. Of these, 1,153 cases were excluded for the above reason. Descriptions of variables used in this table are provided in Appendix A.

2All cases with departures in which the court did not indicate as a reason either United States v. Booker, 18 U.S.C. § 3553, or a factor or reason
specifically prohibited in the provisions, policy statements, or commentary of the Guidelines Manual.

®All cases sentenced outside of the guideline range in which the court indicated both a departure (see footnote 2) and a reference to either
United States v. Booker, 18 U.S.C. § 3553, or related factors as a reason for sentencing outside of the guideline system.

“All cases sentenced outside of the guideline range in which no departure was indicated and in which the court cited United States v. Booker,
18 U.S.C. § 3553, or related factors as one of the reasons for sentencing outside of the guideline system.

SAll cases sentenced outside of the guideline range that could not be classified into any of the three previous outside of the range categories.
This category includes cases in which no reason was provided for a sentence outside of the guideline range.

®Cases in which a reason for the sentence indicated that the prosecution initiated, proposed, or stipulated to a sentence outside of the guideline
range, either pursuant to a plea agreement or as part of a non-plea negotiation with the defendant.

SOURCE: U.S. Sentencing Commission, 2005 - 2008 Datafiles, USSCFY05 - USSCFY08.



Table 2

SENTENCES RELATIVE TO THE GUIDELINE RANGE BY CIRCUIT AND DISTRICT?

Fiscal Year 2008, Post-Kimbrough/Gall Data

WITHIN UPWARD ABOVE REMAINING
GUIDELINE UPWARD DEPARTURE RANGE ABOVE

CIRCUIT RANGE DEPARTURE W/ BOOKER W/ BOOKER RANGE
District TOTAL N % N % N % N % N %
TOTAL 60,317 35,732 59.2 265 0.4 114 0.2 522 0.9 80 0.1
D.C. CIRCUIT 324 123 38.0 1 0.3 0 0.0 1 0.3 0 0.0
District of Columbia 324 123 38.0 1 0.3 0 0.0 1 0.3 0 0.0
FIRST CIRCUIT 1,421 876 61.6 7 0.5 6 0.4 7 0.5 3 0.2
Maine 169 99 58.6 1 0.6 0 0.0 1 0.6 0 0.0
Massachusetts 369 182 49.3 3 0.8 0 0.0 4 11 1 0.3
New Hampshire 187 88 47.1 2 11 2 11 1 0.5 0 0.0
Puerto Rico 632 466 73.7 1 0.2 3 0.5 1 0.2 2 0.3
Rhode Island 64 41 64.1 0 0.0 1 1.6 0 0.0 0 0.0
SECOND CIRCUIT 3,615 1,634 45.2 5 0.1 2 0.1 13 0.4 4 0.1
Connecticut 353 143 40.5 1 0.3 0 0.0 2 0.6 0 0.0
New York

Eastern 987 374 37.9 2 0.2 0 0.0 7 0.7 2 0.2

Northern 386 211 54.7 1 0.3 1 0.3 1 0.3 0 0.0

Southern 1,218 536 44.0 0 0.0 0 0.0 2 0.2 1 0.1

Western 537 318 59.2 0 0.0 1 0.2 1 0.2 1 0.2
Vermont 134 52 38.8 1 0.7 0 0.0 0 0.0 0 0.0
THIRD CIRCUIT 2,586 1,370 53.0 16 0.6 3 0.1 18 0.7 3 0.1
Delaware 127 65 51.2 0 0.0 0 0.0 1.6 0 0.0
New Jersey 831 421 50.7 0.4 1 0.1 0.7 2 0.2
Pennsylvania

Eastern 614 259 42.2 2 0.3 1 0.2 7 11 0 0.0

Middle 526 299 56.8 9 1.7 0 0.0 0 0.0 1 0.2

Western 423 286 67.6 2 0.5 1 0.2 0] 0.0 0 0.0
Virgin Islands 65 40 61.5 0 0.0 0 0.0 3 4.6 0 0.0
FOURTH CIRCUIT 5,188 3,403 65.6 40 0.8 28 0.5 45 0.9 4 0.1
Maryland 585 289 49.4 6 1.0 1 0.2 5 0.9 0 0.0
North Carolina

Eastern 551 313 56.8 19 34 17 31 9 1.6 1 0.2

Middle 304 229 75.3 1 0.3 0 0.0 2 0.7 0 0.0

Western 601 391 65.1 3 0.5 3 0.5 4 0.7 0 0.0
South Carolina 1,020 667 65.4 2 0.2 0 0.0 4 0.4 0 0.0
Virginia

Eastern 1,239 923 74.5 0.6 0.3 13 1.0 2 0.2

Western 315 208 66.0 2 0.6 1 0.3 2 0.6 1 0.3
West Virginia

Northern 349 237 67.9 0 0.0 1 0.3 4 11 0 0.0

Southern 224 146 65.2 0 0.0 1 0.4 2 0.9 0 0.0



Table 2 (cont.)

85K1.1 85K3.1 OTHER DOWNWARD BELOW REMAINING
SUBSTANTIAL EARLY GOV'T DOWNWARD DEPARTURE RANGE BELOW

CIRCUIT ASSISTANCE DISPOSITION SPONSORED DEPARTURE W/BOOKER W/BOOKER RANGE
District N % N % N % N % N % N % N %
TOTAL 8,065 13.4 4,693 7.8 2,496 41 1,224 2.0 748 1.2 5,682 9.4 696 1.2
D.C. CIRCUIT 114 35.2 0 0.0 26 8.0 7 2.2 20 6.2 25 7.7 7 2.2
District of Columbia 114 35.2 0 0.0 26 8.0 7 2.2 20 6.2 25 7.7 7 2.2
FIRST CIRCUIT 155 10.9 17 12 65 4.6 38 2.7 29 2.0 196 13.8 22 15
Maine 43 25.4 0 0.0 0 0.0 4 2.4 1 0.6 19 11.2 1 0.6
Massachusetts 34 9.2 1 0.3 30 8.1 17 4.6 10 2.7 83 225 4 11
New Hampshire 39 20.9 0 0.0 6 3.2 4 2.1 6 3.2 36 19.3 3 1.6
Puerto Rico 35 5.5 16 25 28 4.4 12 1.9 11 1.7 44 7.0 13 21
Rhode Island 4 6.3 0 0.0 1 1.6 1 1.6 1 1.6 14 21.9 1 1.6
SECOND CIRCUIT 760 21.0 0 0.0 144 4.0 132 3.7 115 3.2 763 21.1 43 1.2
Connecticut 67 19.0 0 0.0 14 4.0 31 8.8 30 8.5 64 18.1 1 0.3
New York

Eastern 229 23.2 0 0.0 74 75 26 2.6 39 4.0 217 22.0 17 1.7

Northern 90 233 0 0.0 5 13 28 7.3 6 1.6 43 111 0 0.0

Southern 198 16.3 0 0.0 31 25 23 1.9 30 25 374 30.7 23 1.9

Western 143 26.6 0 0.0 15 2.8 5 0.9 3 0.6 48 8.9 2 0.4
Vermont 33 24.6 0 0.0 5 3.7 19 14.2 7 5.2 17 12.7 0 0.0
THIRD CIRCUIT 633 24.5 1 0.0 40 15 43 1.7 42 1.6 364 141 53 2.0
Delaware 7 55 0 0.0 2 1.6 2 1.6 0 0.0 24 18.9 25 197
New Jersey 238 28.6 1 0.1 1.0 10 12 6 0.7 129 155 6 0.7
Pennsylvania

Eastern 194 31.6 0 0.0 12 2.0 6 1.0 18 2.9 107 17.4 8 13

Middle 142 27.0 0 0.0 12 2.3 9 1.7 3 0.6 46 8.7 5 1.0

Western 45 10.6 0 0.0 0.9 16 3.8 14 3.3 50 11.8 5 1.2
Virgin Islands 7 10.8 0 0.0 2 31 0 0.0 1 15 8 12.3 4 6.2
FOURTH CIRCUIT 906 175 0 0.0 81 1.6 90 1.7 42 0.8 493 9.5 56 11
Maryland 130 22.2 0 0.0 26 4.4 9 15 15 2.6 91 15.6 13 2.2
North Carolina

Eastern 149 27.0 0 0.0 3 0.5 3 0.5 5 0.9 30 5.4 2 0.4

Middle 51 16.8 0 0.0 0 0.0 1 0.3 0 0.0 20 6.6 0 0.0

Western 155 25.8 0 0.0 7 1.2 8 1.3 4 0.7 21 35 5 0.8
Sout